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IN THE 
UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

THE CHURCH OF THE HOLY LIGHT 1 
OF THE QUEEN, et al., 1 

Plaintiffs 1 
v. 1 

) 
MICHAEL B. MUKASEY, et. al., 1 

Defendants 1 
1 

CIV. NO: 
MEMORANDUM OF LAW 
IN SUPPORT OF 
APPLICATION FOR A 
TEMPORARY RESTRAINING 
ORDER, AND 
MOTION FOR 
PRELIMINARY INJUNCTION 

I. INTRODUCTION AND FACTUAL HISTORY OF THE CASE 

This is a suit brought by the Christian CHURCH OF THE HOLY LIGHT OF THE 

QUEEN ("CHLQ") (ak.a. "The Santo Daime Church") of Ashland, Oregon, a religion with 

origins in the Amazon Rainforest, its minister ("Padrinho"), Jonathan Goldman, and the other 

named plaintiffs on behalf of all members of the Santo Daime Church. Plaintiffs seek a 

temporary restraining order, preliminary injunction, and a declaratory judgment that 

defendants' actions in seizing the sacrament of the Santo Daime Church, arresting plaintiff 

Goldman and continuing to threaten arrest and prosecution of members of the Church for 

importing, distributing, and ingesting the sacrament of their Church, a tea brewed in the 

Amazon Rainforest in Brazil, known in Portuguese as "Santo Daime," violates the Fourth and 

www.bialabate.net



Fifth Amendments to the Constitution of the United States. several international treaties, and 

42 U.S.C. @2000bb-2000bb (4), the Religious Freedom Restoration Act ("RFRA") of 1993. 

The tea contains trace amounts of dimethyltryptamine ("DMT"), which is a Schedule I 

Controlled substance,' but neither the tea itself nor its component plant sources are listed as a 

controlled substance. The Oregon Board of Pharmacy has determined that sacramental use of 

the tea is not an abuse of a controlled substance, and has concluded that it has no jurisdiction to 

regulate the distribution and ingestion of the tea as a sacrament. 

The federal defendants in this case sought to prevent the importation of this same tea by 

another Brazilian Church, 0 Centro Espirita Beneficente Uniao Do Vegeta. with similar roots 

in the Brazilian Amazon region. As we note in greater detail below, the defendants have 

treated these ieligions the same in terms of all of the relevant issues in this case. In that case, 

Gonzales v. 0 Centro Espiritu: Benejicente Uniao Do Vegetal, 546 US. 41 8 (2006) ('-UDV" 

case), the Supreme Court has rejected each and every government interest that the defendants 

may assert in this case to defeat piaintiffs' complaint; thus, plaintiffs have a very strong 

likelihood of prevailing on the merits. Defendants would be precluded from putting on any 

evidence to support those defenses based upon issue preclusion and collateral estoppel. 

This Memorandum of Law will also establish that defendants' current position in the 

UDV case after remand from the% preme Court is to abandon its efforts to ban the tea. 

However, defendants have a new tactic that they have just raised in the UDV case and have, by 

letter to plaintiffs' counsel, indicated they will raise in this case. After eight years of litigation 

with the UDV and extensive communications with plaintiffs in this case and never having 

suggested that plaintiffs in either case had first to exhaust administrative remedies by going to 

I See, Title I1 of the Comprehensive Drug Abuse Prevention and Control Acl of 1970.2 1 
U.S.C. 802 ( I  996). 
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the DEA in the first instance, defendants now assert for the first time that these cases be 

dismissed for plaintiffs' failure to exhaust administrative remedies. Defendants acknowledged 

in the UDV case. that exhaustion is not required at this stage of the case where the government 

is actually banning the tea. In light of that admission, defendants have been notified by mail, 

that should they press this issue in this litigation at the initial stage where plaintiffs are seeking 

an injunction against the Attorney General threatening to seize the tea and prosecute Church 

members who attempt to import the tea and practice their religion, that would constitute a bad 

faith defense warranting sanctions under Rule 1 1. Fed. R. Civ. Proc. 

While the above arguments are made to provide the Court with a roadmap of the 

litigation, for purposes of the instant motion plaintiffs primarily rely on the RFRA as the basis 

upon which to establish their strong likelihood of success on the merits. The defendants cannot 

establish that they have a compelling interest to ban the Dairne tea from the United States. 

A. The Santo Daime Relieion and Church 

The "Santo Daime" religion originated in the early 1920's in the Amazon region of 

Brazil. Its founder was Mestre Raimundo Irineu Serra ("Mestre Irineu"), who in the early 

1900's worked as a rubber tapper in the Amazon forest. Irineu became familiar with several 

Indian groups living in both Brazil and Peru. The religious practices of many iridigenous tribes 

in the Amazon have for thousand$&' involved the brewing and drinking of n sacramental 

tea often called "ayahuasca," a Quechua term meaning "vine of the souls." A mare 

comprehensive discussion of the founding of the Santo Daime religion can be found in the 

attached expert reports of Dr. Edward MacRae and Dr. Michael Winkleman. 

7 
& Exhibit "I." Declaration of Michael Winkleman at 4-5. . 
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The sacramental tea contains a divine being of the forest who is believed to be the same 

being as Christ, and who reveds His doctrines and teachings through hymns which are the 

liturgy of the religion. The Holy Daime is not simply the sacrament, but embodies the Divine 

and is itself considered and prayed to as the Deity, in a fashion similar to that associated with 

the ingestion of peyote in the Native American Church. 

The tea is prepared by boiling the bark and sterns of Banisteriopsis caapi together with 

the leaves of a plant, Psychotria viridis. The tea is unique in that its pharmacological activity is 

dependent on a synergistic interaction between the active alkaloids in both plants. The leaves 

of the Psychotria viridis contain minute amounts of the indole alkaloid DMT. DMT is not 

itself active when ingested orally because DMT is metabolized in the stomach by monoamine 

oxide ("MAO") and therefore never reaches the bloodstream. However. the bark of the 

Banisteriopsis caapi contains harmine, which is an MA0 inhibitor; the interaction between the 

substances in these two plants is the basis for the physiological action of the tea. 

When properly prepared and ingested. the Holy tea provides a direct communion 

between the inner spirit and the Divine. The vine and leaf are not dissimilar to the bread and 

wine consumed in Catholic and some Protestant churches. which can provide a direct 

experience with Christ. 

The hymns sung by the ~ G r c h  members during the ceremony wherein the holy tea is 

ingested resemble a very traditional Catholic doctrine blended with the native religions and 

cultural traditions. The hymns reflect a belief in Jesus Christ as the Lord and Savior. and in the 

efficacy of the intervention of the Holy Virgin Mary and demonstrate a profound reverence for 
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Mother Nature, especially the forest, personified as the Virgin ~ a r ~ . )  The Santo Daime 

Church is a bona tide Christian syncretic religion, like many others in Latin America and 

elsewhere." Dr. Edward MacRae was appointed a member of the Brazilian National Anti-Drug 

Council (TONAD") in 2003. Dr. MacRae notes the Santo Daime ceremonies, "works," all 

begin with the "Hail Mary." And every ceremony ends with the following prayer: 

In the name of God, the Father, 
Of the Sovereign Virgin Mother 
Of Our Lord Jesus Christ, 
Of the Patriarch Saint Joseph 
And all the Divine Beings 
Of the Celestial Court 
Under the orders of 
Our hperial Master Jurarnidam 
Our work is closed 
My brothers and my sisters 
Praised be God in the heights 
So that She be always praised 
Our Mother Most Holy Mary 
Over the whole of Humanity 

The Church rituals, which are invariably accompanied by the singing of hymns containing a 

strong Catholic imagery. frequently involve c o m m a 1  dancing? The Brazilian government 

recognizes and approves of the Santo Daime Church and its sacramental use of the Holy 

Daime tea. and the Church has close ties with and is highly respected by the Catholic Church 

B. Recent Historv of the Santo Daime Communitv and Its Legal Status in Brazil and 

3 Exhibit "2," Hymn book of Padrinho (Godfather or Spiritual leader) SebastiZo Mota De 
Melo. 
4 "Syncretic" means. "[Aliming at a union or reconciliation of diverse beliefs, practices 

or systems." (Oxford English Dictionary, 2'ld ed.. p. 378.) 
5 Exhibit "3," Declaration of John Baptista das Neves MacRae (Expert Dr. Edward 
MacRae, Brazilian Expert on drug policy .) 
6 See. Testin~onials of Brazilian Catholic Clergy. cited in Exhibit "3." MacRae at 15-1 7. 
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the United States 

The spread of the Santo Daime religion to metropolitan areas of Brazil led the Federal 

Narcotics Council ("CONFEN) of Brazil in the late 1980's to undertake an extensive study of 

the Santo Daime Church (and the Uniao de Vegetal "UDV") to determine whether the 

Brazilian government should permit use of the tea in such religious services. After traveling to 

many villages in the Amazon. visiting churches iin various cities. and observing Church 

membersand their communities. the CONFEN found that Church members should be. 

permitted to use the Daime tea for sacramental purposes. In its Report. the Brazilian 

Government's CONFEN concluded: 

The followers of the sects appear to be calm and happy people. Many of them attribute 
family reunification, regained interest in their jobs. finding themselves and God. etc.. to 
the religion and the tea. . . . The ritua'l' use of the tea does not appear to be disruptive or 
to have adverse effects upon the social interactions of the various sects' followers. On 
the contrary. it appears to orient them towards seeking social contentment in an orderly 
and productive manner. ' 
One of plaintiffs' experts, Dr. MacRae. who sits on CONAD', indicates that the 

CONAD reaffirms the legitimacy of the sacred tea's religious use in Brazil. Eventually 

foreigners sought permission fiom the Church leaders in Brazil to establish churches in their 

countries. In 1993, plaintiffs in this case were authorized by the Santo Dairne Mother Church 

leaders in Brazil to establish the C.HLQ Church in Ashland. Oregon. and to administer the 

Holy Daime tea at Church services. A Santo Daime Church was also established in the 

Netherlands. A three judge court in Amsterdam found that there were no compelling reasons 

for the government to prohibit the importation of the Daime tea and enjoined prosecution of 

7 ,Exhibit "4," CONFEN Report. 
8 The recently formed Brazilian National Antidrug Council (CONAD), a body reporting 
directly to the Minister Chief for InstitutionaI Security. studying and reporting any 
use of ayahuasca. 
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Daime members who brought the tea into the country to imbibe as the sacrament of the 

~ h u r c h . ~  

The Santo Daime Church is incorporated as a nonprofit corporation in Oregon and has 

tax exempt status as a 5 501(c)(3) organization under the Internal Revenue Code. It is aIso 

recognized as a Church .pursuant to 9 509(a)(l) and 5 170(b)(l)(a)(i) of the Internal Revenue 

Code. The Santo Daime Church operates its congregations by a system of tithing. 

C. The Arrest of Plaintiff Goldman and Plaintiffs' Negotiations with the United 
States Attorney and the Deeartment of Justice 

On May 20.2000. defendants intercepted a delivery of Santo Daime Tea legally 

shipped from Brazil to plaintiff Goldman. Defendants undertook a clandestine delivery of the 

tea to Mr. Goldman, arrested him, and took him to jail.'' According to the government. the 

reason for the arrest is that the sacred tea contains trace amounts of DMT. No charges were 

ever filed against Mr. Goldman. but the government defendants continue to hold the threat of 

prosecution over plaintiff Goldman's and other Church membefs' heads and have repeatedly 

refused requests from plaintiffk and from members of Congress to agree not to prosecute 

Church members who use the Holy Daime tea only at the organized services. 

, '%, .:, 
.d 

9 Exhibit "5," '"bridged Judgment, Criminal Court Proceeding, Case No. .13/067455-99 
(Dist. Ct Amsterdam. Netherlands, Mau, 21.-2001). The three judge panel relied, in part on Dr. 
MacRae's report (Judgment at 3 & 4), that the Santo Daime is a legitimate religion, and 
"together with the practice of the holy sacrament in which the religion is expressed. enjoys the 
protection of Article 9 of the ECHR." European Convention for the Protection of Human 
Rights) (Judgment at 4). The Court found that, There  are no appreciable health risks involved 
in the ritual use of the [ayahuasca][the Daime tea]" (Judgment at 5.) The Court found as a fact 
that the Church had "sufficient safeguard against unacceptable health .risks. . . '. ( I d )  
'O One day later, a shipment of hoasca ten (a tea made form the same ingredients as the 
Dairile tea) was being delivered to the UDV in New Mexico, was intercepted by defendants. 
and that Church's leader was threatened with prosecution. See, discussion of the UDV Church 
in Gonz~11c.s v. 0 Centro, 54G U S .  418 (2006). 
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After Goldman's arrest, pjaintiffs embarked on an extensive campaign to settle this 

matter. In 2000, plaintiffs sent a letter to then U.S. Attorney Kristen Olsen explaining at length 

the bona fides of the religion and.its practice, setting forth in detail the nature of the defendants 

RFRA violations, and demonstrating through plaintiffs' criminal justice, medical. 

pharmacology, and anthropology experts that that the government had no compelling state 

interests that would justify continuing 'the threat of prosecution. 

At a meeting with U.S. Attorney Olsen in May 2000, the goverhent acknowledged the 

sincerity of plaintiff Goldman's practice." After several follow-up inquiries from plaintiffs 

and the passage of 18 months with no charges being filed, Ms. Olsen finally responded: "I have 

not and callnot provide assurances to you or your client that this office will not prosecute him 

for his conduct. That decision remains open as we await receipt of the above mentioned 

materials."" 

The material Ms. Olsen was referring to was a packet of information, including reports 

from the experts whose declarations are currently before the Court. On October 7.2000. 

plaintiffs' counsel sent a Memorandum of Law and copies of the preliminary expert reports 

submitted herewith to the Attorney General of the United States, Janet Reno, along with 

introductory letters from Congressman Peter DeFazio and a professional acquaintance of Ms. 

Reno (and an expert for the plainMfs). Mr. Allan F. Breed. urging that the matter be resolved 

without litigation through an Attorney General Memorandum of understanding'' 

' ' Exhibit "6," Declaration of Roy Haber. (The Haber Declaration provides a more 
detailed review of negotiations with DOJ including relevant written communicsttions.) '* Referring to plaintiffs' expert reports that were later submitted to Former Attorney 
General Reno and copied to Ms. Olsen. 
l 3  Haber Declaration Exhibit 'NA." 
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Ms. Reno responded with dispatch and appointed a task force consisting of a dozen 

federal agencies that deal with controlled substances. Included on the task force were officials 

&om the DEA, Narcotics and Dangerous Drugs, the Ofice of the Solicitor General. Office of 

Legal Counsel, Office of Legislative Af'airs, the Criminal Division, the Civil Division, the 

Civil Rights Division, Health and Human Services, the Office of National Drug Control Policy, 

United States Customs Service, and the Executive Office of the United States Attorneys. Over 

the next several weeks and through the end of Attorney General Reno's tenure, plaintiffs 

engaged in extensive correspondence, meetings, and telephone exchanges with Department of . 

Justice ("DOJ'?) officials. It is important to note that at no time did Ms. Reno or any other DOJ 

or DEA official ever suggest that the plaintiffs exhaust any administrative remedies with the 

DEA before negotiating with all of the interested federal agencies to try to settle the claims. 

Several Congressional and Senatorial Ofices contacted the Office of Legislative Affairs office 

of DO3 voicing concern about the mistreatment of the Santo Daime C.hurch in the United 

States. '" 
Two meetings were held with members of the task force, one on December 8,2000, 

and another in January 2001. Plaintiffs provided a draft Memorandum of Understanding to 

DOJ as a settlement offer. Under this proposal, when a shipment of tea was being sent to the 

United States. the government w&$d be notified of the amount of tea, its port of export in 

Brazil, and itsdestination. Defendants' agents were invited to attend and observe services. but . 

declined. l5 

During these negotiations, plaintiffs made it clear that they were offering to settle 

impending litigation and were not seeking any administrative rulings or opinions from the 

~xh ib i t  "6." Haber. 
l 5  Exhibit .'6: Haber. 
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DEA.'"he RFRA does not direct a person whose religious practices are burdened to go to the 

agency violating the law to seek relief in the first instance. It directs that such conflicts be 

resolved in federal district court. After Ms. Reno was replaced by John Ashcroft, all 

meaningful negotiations with the DOJ ended. 

I) . Proceedings Before the Oregon Pharmacv Board 

In October 2000, plaintiffs' counsel sought an agreement with the Oregon Board of 

Pharmacy permitting Church members to practice the sacrament of their Church in Oregon. 

The same material submitted in support of the instant motion was submitted to the Oregon 

Pharmacy Board. which has concurrent jurisdiction along with the DEA for certah activities 

relating to the regulation and control of Controlled ~ubstances. '~ On November 8. 2000. the 

Oregon Pharmacy Board found that the sacramental ingestion of the Holy Daime tea was not 

an abuse of a controlled substance and ruled that the Santo Daime Church is free to conduct its 

religious ceremonies in Oregon, including ingestion of the sacramental tea." 

Despite the Oregon Pharmacy Board indicating it would not exercise regulatory control 

over the religious practice of the Santo Daime Church, in May 2008, plaintiffs offered to 

provide the Board with copies of documents that record the amount of sacramental tea that is 

brought into Oregon. In decliningto accept these documents, the Executive Director of the 

Board concluded: 

I want to thank you for being open and willing to provide these records on behalf of the 
Church's effort to demonstrate that it is taking all reasonable steps to prevent the tea 
from being diverted. As previously stated in its November 22.2000 letter. the Board 

16 Exhibit "6," Haber. 
" ORS 475. et seq. Some of the expert reports have been updated since 2000, when they 
were provided to the defendants. 
l8 Haber Declaration, Exhibit "C:' and "D." 
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does not plan to exercise regulatory authority with regard to the religious practices of 
the Santo Daime Church in Oregon. 19 . 

E. Recent Attem~ts to Settle the Litigation 

After the Supreme Court decision in U Centro, in 2006, finding that the defendants did 

not demonstrate any compelling interests sufficient to criminalize the importation of the tea. 

plaintiffs again embarked on an effort to settle this litigation. On December 8. 2007. plaintiffs 

wrote to DOJ. pointing out that in light of the O C'entro decision and the consistent position of 

DOJ that it was treating the UDV and the Santo Daime similarly for purposes of the RFRA 

issues, settlement with the pl&ntiffs was the correct thing to do." On May 1. 2008. Plaintiffs 

received an e-mail response from Eric Beane, the DOJ trial attorney assigned to the UDV case 

advising plaintiffs to write to the DEA if they were seeking an "exemption" from the DEA 

regulations. On June 16. 2008. plaintiffs' responded to Mr. Beane advising him they were riot 

seeking any exemptions from the DEA. but consistent with the past 8 years of 

cornrn~~nications, seeking to resolve impending litigation against the Attorney General for 

violating the law.2' No response has been forthcoming after the June 16,2008, letter. 

TI. ARGUMENT 

A. Standards for Granting a Temvorarv restrain in^ Order and Preliminarv 
Iniunctive Relief 

Plaintiffs are entitled to a @elirninary injunction if they demonstrate either ( 1) a 

likelihood of success on the merits and a possibility of irreparable injury; or (2) the existence 

of serious questions on the merits and a balance of hardships tipping in their favor. NationuZ 

WiZdZif;! Federation v. Burlington N R. R., 23 F.3d 1508, 15 10 (9th Cir. 1994); Fzind.for 

' Haber Declaration. Exhibit "DD." Oregon Pharmacy Board Letter of June 20.2008. 
20 Haber Declaration. Exhibit "0." December 8,2007 letter from Haber to Schiffler. ' Haber Declaration, Exhibits . 'Q and "R," May 1.2000, email from Beane to Haber and 
June 16.2008 letter from Haber to Beane. 
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Animuls v. Lwjun. 962 F.2d 1391, 1400 (9th Cir. 1992). Under the test enunciated by this 

Court in Rohman v. Ciw of Portland, 909 F .  Supp 767,771 (D. Or. 1995), plaintiff is entitled 

to preliminary injunctive relief if the following is established: 

( I )  that she will suffer irreparable injury if the preliminary relief is not granted: 

(2) that she enjoys a likelihood of success on the merits; 

(3) the balance of potential hardship favors the moving party; and 

(4) the advancement of the public interest favors granting inj~mctive relief. 

See, Rohrnun, 909 F .  Supp. at 77lZ2; United Srrrtes v. Nwtricology, Inc., 982 F.2d 394, 397 (9th 

Cir. 1992) (quoting Oukland Tribune. Inc. v. Chronicle Pzlhlishing Co., 762 F.2d 1374, 1376 

(9th Cir. 1985)). This really describes "a continuum in which the required show-iny of harm 

varies inversely with the required showing of meritoriousness." Sim Diego Chmm. I.. 

Governing Bd., 790 F.2d 1471, 1473 11.3 (9th Cir. 1986). See also. Caribbean Marine Services 

V. Baldridgr. 844 F.2d 668,674 (9th Cir. 1988) (ciling Los Angeles Memorid Col. 17. Nut 'I 

Football Le~igue, 634 F.2d 1197. 1203, n.9 (9th Cir. 1980) ("where the balance of hardships 

tips decidedly toward the plaintiff, the district court need not require a robust showing of 

likelihood of success on the merits, and may grant preliminary injunctive relief if the plaintiff's 

moving demonstrate that there is merit in their case.") Plaintiffs here satisfy all of the 
. 

a p .  above tests. 

B. The Oregon Assisted Suicide Case Restraining Order 

Closer to home is Gonzales 17. (lkgon. 546 U.S. 243 (2006). Oregon had enacted tile 

Oregon Death With Dignity Act ("ODWDA"). Ore. Rev. Stat. 5 127.800 et seq. (2003). 

22 Regarding deprivations of First Amendment rights, Judge Haggarty noted that. "[sluch 
a deprivation, for any degree of time, constitutes irreparable injury. Elrod v. Burns, 427 U.S. 
347,373 (1 9761." Rohrnm. 909F. Szpp. at 77.5. 
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permitting physicians to administer a drug regulated under ihe Controlled Substances Act to 

patients seeking assistance with their suicide. 84 Stat. 1242, as amended, 21 U.S.C. 4 801 et 

seq. In 1997, some Members of Congress concerned about ODWDA invited the DEA to 

prosecute or revoke the CSA regis~ration of Oregon physicians who assist suicide.' They 

contended that hastening a patient's death is not a legitimate medical practice. On June 5. 1998. 

then attorney General Reno stated that the DOJ "has reviewed the issue thoroughly" and has 

concluded that "the federal government's pursuit of adverse actions against Oregon physicians 

who fulIy comply with that state's Death with Dignity Act would be beyond the purpose of the 

CSA." In 2001, reversing Attorney General Reno's directive, the new Attorney General. John 

Ashcroft, issued an "interpretive rule" decIaring that use of the drug to facilitate suicide was , 

not a valid medical practice and that dispensing the drug was un1awfuI under the CSA. 546 

U.S. at 252-253. In srriking down the interpretive rule as being outside of any authority that 
. . 

Congress had granted the Attorney General, the Court reviewed the powers of the state and 

federal government and what powers federal officials possess regarding marters that occur 

within the states and are sanctioned by state law. 

Despite the lengthy briefing by the United States Attorney General asserting, in no 

uncertain terms. that the CSA gave him authority to decide whetl~er the administration of the 

drug by Oregon physicians was a'gbod medical practice and because the Attorney Genera1.s 

directive put Oregon physicians in jeopardy of criminal prosecution and caused terminally ill 

patients irreparable injury. Judge Jones issued a Temporary Restraining Order enjoining the 

defendants from enforcing the Ashcroft directive.13 

" Exhibit "7." November 8.2001. Temporary Restraining Order issued by Judge Jones. 
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The Assisted Suicide case has many similarities to the instant litigation. Sustaining 

Judge Jones opinion that the Attorney General did not have authority under the CSA to decide 

that a medical practice sanctioned by Oregon legislation was criminal, the Supreme Court 

affirmed the injunction. The Gonzales Court held that to read prescriptions for assisted suicide 

as constituting "drug abuse" under the CSA is inconsistent with the,phrasets use throughout the 

statute, "not to mention its ordinary meaning." Id at 274. Similarly, in this case. since the 

Oregon Pharmacy Board ruled that the sacramental use of the tea is not a drug use. the 

defendants should be preliminarily enjoined from threatening Church leaders by applying drug 

laws to their religious activity. The Attorney General should not be permitted to overrule 

Oregon's regulatory agency's decision to permit the Church to practice its religion. This is 

even more insidious because the defendants have refused to tell plaintiffs what they perceive to 

be the compelling interests referred to in the letter of October 19.200 1, banning the tea. 

C. The Government's Prohibition on the Im~ortation and use of the Daime Tea 
Creates a Substantial Burden on the Practice of the Santo Daime Religion and Has 
Caused Plaintiffs to Suffer Irreparable Iniury 

The Supreme Court has defined religion as any sincere and meaningf~d belief that 

occupies in the holder a place that is equivalent to the position that God has in more traditional 

.religions. United States v. Seeger 3 80 US. 163, l76.(1965). Plaintiffs understand that the 

government does not challenge the fact that the Santo Daime Church is a well-established 

religion. The government defendants have also acknowledged that they do not challenge the 

sincerity of the plaintiffs' or Church members' beliefs and do not challenge the fact that the 

practice of taking the sacrament is the central tenet of their religion. 

The government conceded in the UDV case and defendants' employees have conceded 

in this case that banning the tea works a substantial burden on the plaintiffs. Gonzcdes v. O 
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Centro, 546 US.  at 426. See, Callahan v. Woods, 736 F.2d 1269, 1272-73 (9th Cir. 1984) 

' 

("Focusing on the degree of the intederence factor, it is clear that when the government totally 

preciudes religious conduct by imposing criminal sanctions, the burden weighs at its 

heaviest"). In Groxz v. The Ciq ofMiami Beuch, 721 F.2d 729, 736 ( 1  lth CC. 1983). the Court. 

stated, 

In [cases where religious practices conflict with the public interest], to make 
accommodation between the religious action and an exercise of state authority is a 
particularly delicate task [citations omitted] because resolution in favor of the State 
results in the choice to the individual of either abandoning his religious principle or 
facing criminal prosecution. Wisconsin r r  l'oder [citation o~nitted].~' 

Because ingestion of the Holy Daime tea is at the center of the Church's religious 

practice, criminalizing the use of the tea has not only had a chilling effect on Daime members' 

. ability to practice their religion, but has the heightened effect of threatening this small 

Christian Church's very existence in the United States. The Santo Daime Church cannot hold 

ceremonies in the absende of the Holy Sacrament A government law or regulation that causes 

a party to forgo a central religious practice imposes a substantial burden on the rel.igion. 

Hobbie v. Unemployment Appeals Comm 'n oJ'Fla., 480 U.S. 136. 140-14 1 (1987). 

No heavier burden on the Santo Daime religion is possible. The only way that Church 

members could deal with the perecution and harassment to which they are currently subjected 

would be to remain underground, as the Jews did in Germany and as the Native Americans had 

to do in this country, with the attendant fear of arrest, imprisonment, confiscation of their holy 

sacrament, loss of professional licenses, and loss of their homes if they conduct services at 

24 G~OSZ. 731 F.2d at 736. As we explain below, "the government can as easily achieve 
its policy objective without burdening [the] religious conduct, [and thus] the burden on the 
government is [virtually] zero and the'scale necessarily reads against upholding the 
government action." Id. 
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home. This is an intolerable burden on their religious freedom. The government's arrest of 

plaintiff Goldman and continuing threats to prosecute create a significant, ongoing fear in 

~Iaintiffs that they will be arrested, prosecuted, and imprisoned if they continue their good faith 

efforts to practice their religion. These threats have a severe "chilling effect" on plaintiffs' 

rights to freely practice their religion. 

The former Oregon United States Attorney advised plaintiffs by letter dated October 

1 1,2001, that '?he decision to prosecute your client for his conduct remains an open question . 

pending the decision of the United States Department of Justice regarding your request for a 

controlled substance exemption." On October 3 9.2001. Assistant Attorney General 

McCullum wrote plaintiffs' counsel stating in no uncertain terms that the governnient would 

not agree to permit the Santo Daime Church members to engage in the central practice of their 

religion, the drinking of the sacred tea." Plaintiffs have been in extreme jeopardy since that 

time, as recent correspondence with defendants attests. Plaintiffs should not be forced to make 

a Hobson's choice of either abandoning their religion or risk arrest and prosecution by 

defendants. 

Each of the named plaintis have submitted Declarations which are annexed and which 

describe the fear of reprisals that they continue to endure. Examples include a highly respected 
L.+." 

physician in Oregon, "Mary Row," who fears that if defendants know who she is that they will 

arrest her, and try to pull her license to prescribe Controlled Substances as these same 

defendants threatened to do in the assisted suicide case wherein Judge Jones issued a TRO.~" 

25 Haber Declaration, Exhibit "N." 
26 Declaration of Mary Row (anonymous name to protect her). Ms. Row will be pleased 
to provide her real name, where she lives, the institutions of higher learning wherein she 
obtained her degrees and the hospitals she has and currently is associated with to the Court. 
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She prays that this Court will provide her with immediate protection from any acts of 

retaliation by the defendants. Given the continuing threats from the defendants set forth above. 

these fears are no illusion but the product of defendants' actions. Another Declaration is from 

a registered Civil Engineer highly respected nation wide in his profession. with a strong 

Christian background even before becoming a member of the Santa Daime. He is active in 

several Bend community service projects. Mr. Ferguson's very compelling Declaration reveals 

his fears that, even though there is some safe'ty in practicing in Oregon because of the Oregon 

Pharmacy Board decision. he still has great fear that the defendants will prosecute him for 

engaging in his protected reIigious practice. and that such a prosecution could ultimately cause 

him to loose his engineering license, which in turn. raises fears about supporting his family. 

He is also concerned that defendants' actions could cause his children to suffer?' The 

defendants' illegal action in continuing to crirninalize the tea marginalizes all of the plaintiffs 

with their families and acquaintances. Ms. Prestige. a 63 year old grandmother with a BS from 

Stanford, is in great fear that by putting her name on the Complaint, government agents may 

break into her home as they did Plaintiff Goldman, and she suffers at not being able to speak 

about her religious practice to family and thai the fear is ever present in her life. Plaintiffs 

should not have to live in fear for another day of their lives because defendants continue to 
, 8 ' . ?  

violate RFRA in the face of the 8r0 decision in 0 Ontro .  

Under virtually identical circumstances involving threats of prosecution of UDV 

Church members in New Mexico, Judge Parker found that the threat of prosecution created 

significant harm, and issued a preliminary injunction. 0 Centro Espirita Benejicente Uniao 

Do Vegetal v. Ashcrqfi, 282 F. Supp. 2d 1236 (D.N.M. 2002), aff d, 0 Centro Espirita 

'' DecIaration of Scott Ferguson, at 2. 
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Benejicente Uniao Do Vegehd v. Ashcroft, 342 F.3d 11 70 (10th Cir. 2003), on rehearing en 

banc, 0 Cenlro Espirita BeneJicente Uniao Do Vegetal v. Ashcroft, 3 89 F.3d 973 (1 0th Cir. 

20041, aff d, Gonzales v. 0 Centro. 546 U.S. 418-la 

D. Plaintiffs have a S t r o n ~  Likelihood of Success on the Merits 

I. The Comnellin~ Interest Test 

With the enactment of the RFRA in 1993. Congress restored the requirement -- struck ' 

down by the Supreme Court in Employment Division v. Smith, 494 U.S. 872 (1990) -- that the 

government must have a compelling interest to substantially burden sincere religious conduct. 

If the government's interests are compelling. its means of protecting those interests must be the 

least restrictive of the religious conduct in question. , 

The First Amendment states: "Congress shall make no law respecting ap establishment 

of religion, or prohibiting the free exercise thereof. . ." Despite this mandate. the Supreme 

Court has recognized that religious freedom, in the form of religious action, cannot be 

absolute. "[T]he Amendment embraces two concepts -- freedom to believe and freedom to act. 

The first is absolute but, in the nature of things. the second cannot be. Conduct remains subject 

to regulation for the protection of society." C'cmniall v. Connecticut, 310 U.S.  296,303-04 

(1 940). '.'L'.:% *; 

Prior to 1990, the Supreme Court had developed a consistent and exacting standard to 

test the constitutionality of governmental actions that burdened the free exercise of religion. 

Such a-statute could stand only if the law in general, and the government's refusatto allow a 

religious exemption in particular. were justified by a compelling interest that cannot be served 

- -  - - 

28 Exhibit "8." Preliminary Injunction Order. 0 Centro v. Ashcroft, C-iv.' No. CV 00- 
1647 JP/PLP, (D. N.M., November 13,2002). 
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by less restrictive means. ~ e r ,  Hernundez v. Cmmissioner, 490 U.S. 680,699 (1 989) ('*The 

free exercise inquiry asks whether government has placed a substantial burden on the 

observation of a central religious belief or practice and, if so, whether a compelling 

governmental interest justifies the burden"); Habbie, 480 U. S. at 14 1 (governmental laws 

burdening religions "must be subjected to strict scrutiny and could be justified only by proof 

by the State of a compelling interest"): Thomas v. Review Bd. of Indiana Employment Scctaity 

Div., 450 U.S. 707. 7 18 (1981) ('*The state may justifjr an inroad on religious liberty by 

showing that it is the least restrictive means of achieving some compeiling state interest"): 

Wisconsin v. Yoder, 406 US. 205, 215 (1972) ("[Olnly those interests of the highest order and 

those not otherwise served can overbalance legitimate claims to the free exercise of religion"). 

These balancing tests came to an end in Smith, when the Supreme Court rejected I'oder 

and held that neutral laws of general applicability are not subject to free exercise challenges 

regardless of the burden imposed. Smith. 494 U.S. at 885-90. In Smith, two alcohol and drug 

counselors were fired from their jobs because they acknowledged to their boss their 

participation in Native American Church peyote services. Being fired for cause. they were 

then denied unemployment compensation benefits by the state. The Oregon Supreme Court 

held the First Amendment prohibited the State of Oregon from actions that interfered with the 

plaintiffs religious practice. ~hC!&qx-eme Court reversed. as noted above. 

Congress reacted to Smith by reviving the balancing test through the passage of the 

Religious Freedom Restoration Act, RFRA, 42 U.S.C. 2000bb(a)(4)-(5) (RFRA). Congress 

noted in adopting RFRA that: 

In Employment Division v. Smith. 494 U.S. 872 (1990) the Supreme Court virtually 
eliminated the requirement that the government justify burdens on religious exercise 
imposed by laws neutral toward religion. The compelling interest test as set forth in 
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prior Federal court rulings is a workable test for striking sensible balances between 
religious liberty and competing prior governmental interests. 

139 Cong. Rec. $2822. 

.RFRA itself states: 

[Llaws, neutral toward religion may burden religious exercise as surely as laws 
intended to interfere with religious exercise. 

RFRA 42 U.S.C. 8 2000bb. 

RFRA then specifically provides: 

(a) In general: 

Government shall not substantially burden a person's exercise of religion even if the 
burden results from a rule of general applicability, except as provided in subsection (b) 
of this section. 

(b) Exception: 

Government may substantially burden a person's exercise of religion only if it 
demonstrates that application of the burden to the person 

( I )  is in furtherance of a compelling governmental interest; and 

(2) is the least restrictive means of furthering that compelling governmental interest. 
Id. 5 2000bb-1(a) and (b). A person whose religious exercise is burdened in violation of 
this section "may assert that violation as a claim or defense . . . and obtain appropriate 
relief against a government." 

42 U.S.C. S 2000bb(b).'~ 

A person whose religious practices are burdened in violation of RFRA "may assert that 

violation as a claim or defense in ajudicial proceeding and obtain appropriate relief.'' 
?? 

5 2000bb- 1 (c). 1. 

RFRA was an attempt to provide a claim or defense to persons whose religious exercise 

is substantially burdened by government and to restore the compelling interest test as set forth 

29 In City of Boeme v. Flores, 52 1 U. S. 507 (1 993, a church brought a RFRA challenge 
to a local zoning board's denial of a building permit. The Supreme Court rejected the church's 
claim, holding that RFRA was unconstitutiona'l as applied to local (and state) law. but it did not 
rule as to the constitutionality of WRA as applied to federal agencies). 
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in Sherbert v. Verner, 374 US.  398 (1 963) and Yoder, 406 US. at 2 15. Gonzales v. 0 Centro, 

546 U.S. 418, establishes that RFRA is applicable to the federal defendants in this case. 

As we have demonstrated in Part 11. C., supra, the crirninalization of the Holy Daime 

tea has a devastating effect on the Santo Daime Church. In the UDV case, the government 

defendants argued there were two "compelling interests" that justify banning the tea: the 

potential ill health effects that might be caused to plaintiffs and, in turn, the public, and the risk 

of diversion of the tea to illicit markets. The defendants also argued that the government had 

an overriding "compelling interest that there could be no exceptions to the prohibition in the 

CSA against anv use of any Scheduled drug except as specifically defined in the CSA Statute 

2. The Law Reauires More than Abstract or Symbolic Claims of 
Government Interest 

In Sherbert, 374 US. 398. the Court stated. "It is basic that no showing merely of a 

rational relationship to some colorable state interest would suffice; in this highly sensitive 

constitutional area. 'only the gravest abuses [by religious adherents], endangering paramount 

interests, give occasion for permissible limitation [on the exercise of religion]."' In Yoder. 406 

U.S. at 215, the Court emphasized that the government's asserted interest must be truly 

paramoupt. "The essence of all that has been said and written on the subject is that only those 

interests of the highest order . . . can overbalance legitimate claims to the free exercise of 

religion." 

In his dissenting opinion in Smith, Justice Blackmun elaborated on the "compelling . 

interest" burden the government must shoulder -- a burden legislatively imposed by Congress 

when it adopted RFRA following the Smith decision. 

30 See discussion below. 
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The State's interest in enforcing its prohibition, in order to be fiiciently compelling to 
outweigh a free exercise claim, cannot be merely abstract or symbolic . . . a government 
interest in 'symbolism, even symbolism for so worthy a cause as the abolition of 
unlawful drugs,' Treasury Employees v. Von Raab, 489 U.S. 656,687 (1 989) (Scdia, 
J., dissenting), cannot suffice to abrogate the constitutional rights of individuals. 

Smith, 494 U.S. at 910. 

The Court's prior decisions have rejected government speculation about potential harms 

and have demanded solid evidentiary support for a refusal to allow a religious exception. See. 

Thornus, 450 US. at 719 (rejecting State's reasons for refusing religious exemption. for lack of 

'evidence in the record'); I'clder, 406 US. at 224-229 (rejecting State's argument concerning 

the "dangers of a religious exemption as speculative, and unsupported by the record"); and 

Sherbert, 374 U.S. at 407 ("[Tlhere is no proof whatsoever to warrant such fears . . . as those 

which the [State] now advance[s]"). In this case, the State's justification for "refusing to 

recognize an exception to its criminal laws for religious peyote use is entirely speculative." 

Smith, 494 U.S. at 91 1-912 (Blackmun, J., dissenting). See, Cheerna v. Thompson, 36 F.3d 

1 102 (gth Cir. 1994) ("[tlhe district has a compelling interest not in protecting students from all 

fears, but rather only those which are reasonably related to a real threat . . . [and] has provided 

no evidence . . ." in that regard.).31 

The defendants argued in the UDV case, in the abstract, that the Controlled Substances 
J+  9 

Act ("CSA) categorically prohibited any and all uses of DMT. They argued the CSA. "-- 

3 '  See, Clark, Guidelines for the Free Exercise Clause, 83 Harv. L. Rev. 327, 330-33 1 
(1 969) ("The purpose of almost any law can be traced back to one or another of the 
fundamental concerns of government: public health and safety, public peace and order, 
defense, revenue. To measure an individual interest directly against one of these rarefied 
values inevitably makes the individual interest appear the Iess significant"); Roscoe Pound. A 
Survey ofSocia1 Interests, 57 Haw. L. Rev. 1. 2 (1 943) ("When it comes to weighing or 
valuing claims or demands with respect to other claims or demands, we must be careful to 
compare them on the same plane . . . [or else] we may decide the question in advance in our 
very way of putting it7'). 
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cannot function with its necessary rigor and comprehensiveness if subjected to judicial 

exemptions." Merits Brief for Petitioners at 18. In rejecting the defendants' categorical 

approach, in an opinion by Chief Justice Roberts, the Court ruled: 

Under the more focused inquiry required by WRA and the compelling interest test. the 
Government's mere invocation of the general characteristics of Schedule I substances. 
as set forth in the Controlled Substances Act, cannot carry the day. 

Gonzales v. 0 Centro. 546 U.S. at 43 5. 

The Court went on: 

The well-established peyote exception also fatally undermines the Government's 
broader contention that the Controlled Substances Act establishes a closed regulatory 
system that admits of no exceptions under RFRA. The Government argues that the 
effectiveness of the Controlled Substances Act will be "necessarily . . . undercut" if the 
Act is not uniformly applied, without regard to burdens on religious exercise. Brief for 
Petitioners 18. The peyote exception, however, has been in place since the outset of the 
Controlled Substances Act, and there is no evidence that it has "undercut" the 
Government's ability to enforce the ban on peyote use by non-Indians. 

Id. 

Finally. the Court emphasized the fact that -'the veiy reason Congress enacted RFRA 

was to respond to a decision denying a claimed right to sacramental use of a controlled 

substance." Id at 537. RFRA was enacted specifically to override the Smith case, which, like 

this and the UDV case. involved the government's insistence that the Controlled Substances 
* - ,+" .r: 

Act trumps religious freedom in the United States. And further, Gonzales v. O Centro removes 

any doubt that the defendants in this case have, under virtually identical facts. failed to 

establish a compelling interest in criminalizing the importation of the sacred Daime tea. " 

32 Although at one time the United States considered abuse of alcoholic beverages to be at 
least as dangerous to public health as drug abuse, the government did not consider its war on 
abuse of alcoholic beverages sufficiently compellin'g to refuse to exempt the religious use of 
wine from that prohibition. See, National Prohibition Act. Pub. L. No. 66, tit. 1 1. $ 6,4 1 Stat. 
305, 311 (19191, repealed by Act of Aug. 27. 1935. ch. 740, tit. 1, $ 1,49 Stat. 872. 872. 

www.bialabate.net



Below, we discuss the specific interests asserted by the government, which have already been 

rejected by the Supreme Court. 

3. The Records in this and the UDV Case Establish that The Government Has 
No Com~elling Interest in Criminalizin~ the Im~ortation Distribution and 
Religious Consumvtion of the Sacramental Daime Tea 

Plaintiffs have consulted highly regarded experts on pharmacology, toxicology. 

medicine, psychiatry, religion, rnedicaI anthropology, and drug policy, all of whom have 

provided clear evidence that there are no known short- or long-term ill health effects associated 

with the,ingestion of the tea, that the sacramental use of the tea is a "non-drug use," and that 

there is no evidence that permitting the importation of the sacred tea will lead to illicit 

diversion. These experts include: 

b. Dr. Nicholas cozzi3" 

c. George ~ e r d i n ~ ~ '  

d. Professor Jimmy ~ u r u l k ~ ~  

e. Dr. John FIalped7 

33 Chairman Emeritus, National Council on Crime and Delinquency, Federal Court 
Master, Former Director of California Youth Authority, former Director of the National 
Institute of Corrections and Consultant to Judiciary Committee, U.S. House of Representatives. 
34 Ph.D., Pharmacology, specializing in psychoactive pharmacology, American Chemical 
Society, Division on Medicinal Cllemistry, American Society for Pharmacology, Division of *,* ; Neuropharmacology 
35 Twice appointed by different Oregon Governors as President of the Oregon Board of 
Pharmacology, which regulates various controlled substances in Oregon in a similar fashion to 
DEA's federal jurisdiction. 
36 Formerly Deputy Chief of the Major Narcotics Section of U .S. Attorney's Office. Los 
Angeles, California. Awarded the Attorney General's Distinguished Service Award and the 
Drug Enforcement Administration (DEA) Administrator's Award. In 1992, Professor Guru16 
was awarded by DEA for his "Outstanding Contributions in the Field of Drug Law 
Enforcement." Professor Guru16 also served as the Assistant Attorney General of the United 
States Department of Justice Office of Justice Programs. Professor Guru16 served in the 
current administration as Under Secretary of Enforcement, Department of the Treasury with 
direct oversight of the operations of The U.S. Customs Service, a defendant in this case, and is 
now Professor of Law at Notre Dame University. 
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f. Dr. Edward John Baptista ~ a c c r a e "  

j. Dr. Michael  inke elm an^^ 

Plaintiffs' experts' review of scientific literature establish that there is currently no evidence 

that Daime causes any neurotoxicological damage. or any short- or long-term harmful health 

effects." The National Institute on Drug Abise. Epidemiologic Trends in Drug Abuse (2007). 

Proceedings of the Community Epidemiology Work Group, never mentioned ayahuasca or 

concerns regarding the potential for abuse."' 

Moreover, there have been no reports of violent or criminal behavior.associated with 

the practice of taking the sacrament by members of the Santo Daime Church. On the contrary. 

there is evidence that the use of Daime as a sacrament has resulted in social and psycAoIogica1 

benefits to Church members.42 There is no credible evidence to suggest that the ayahuasca tea 

is a threat to public health. 

37 Dr. Halpern is a psychiatrist in residence at the Rarvard Medical School. Dr. Halpern 
was the recipient of a major grant from the National Institute of Mental Health to study the 
neurocognitive effects of chronic peyote use in the Native American Church. See ulso. Dr. 
Halpern's Amicus Curiae Brief in Gonmles 17. 0 Centro. Supreme Court No. 04- 1084. 
38 Dr. MacCrae is a Brazilian anthropologist who is also a drug policy expert recently 
appointed by the Brazilian National Anti-Drug Office to assist in drawing up a new national 
drug policy for Brazil, as a result of his acknowledged experience in research in the area of the 
social and cultural aspects of d r u ~  use and prevention of abuse in Brazil. 
39 Dr. Winkelman is a rnedi&i anthropologist who served on the Executive Committee. 
Arizona Graduate Program in Public Health, and is Past President of the Religion Section of 
the ~mer i can  Anthropological Association. 
" Exhibit "9," Declaration of John H. Halpern. referencing Exhibit "9a." John Halpem. 
Andrea R. Sherwood, Ph.D., Torsten Passie, M.D., and A. James Ruttenber, Ph.D.. M.D.. 
Evidence qj'Henlth and Safiq in American Members ofa  Religion That Uses u Hcrllzlcinopic 
Sacrament. at 10 (2008) [hereinafter the Halpern Report] ("There simply is no evidence from 
within the data collected to assert there are any concerning short or long term harms from the 
full practice of Santo Daime"). '' National Institute on Drug Abuse, Epidemiologic Trends in Drug Abuse, Proceedings 
of the' Community Epidemiology Work Group (Jan. 2007). 
42 See. Exhibit "1 ," Winkleman; Exhibit "3," MacRae; Exhibit '-9," Declaration of Dr. 
John Halpern; and Exhibit "10." Declaration of George Gerding. 
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Professor Gurulk notes that, as a federal drug prosecutor, "I am unaware of any case 

involving the prosecution or conviction, domestically or internationalIy, for illegal trafficking 

of Daime or ayahuasca. Additionally, my research as a law professor has failed to reveal any 

published court decision involving the prosecution for trafficking in ayahuasca tea." 

The carefully circumscribed ritual context in which respondents use Daime tea is far 

removed from the irresponsible and unrestricted recreational use of unlawful drugs. The Santo 

Daime Church has the same internal restrictions on. and supervision of. its members' use of 

Daime tea as the Native American Church does regarding peyote, substantially obviating the 

government's health and safety concerns. See. People v. Woody. 6 1 Cal. 2d 71 6. 72 1.394 P. 

2d 8 13 ,8  17 (1964) ("[go use peyote for nonreligious purposes is sacrilegious"). 

While it is not plaintiffs' burden under WRA to prove the absence of a health threat?) 

the Santo Daime Church has gathered declarations from distinguished experts and now offers 

these declarations for the Court's consideration in evaluating any '*compelling interests'" that 

the defendants may claim e~ i s t .~"  

The government appears to have two current "concerns." They are: 

1. The sacramental tea may possibly be dangerous to public health; 

2. The sacred tea may be diverted to illicit use in the drug markets. 
r ' i '  

It is the position of the f&ral defendants in this case that this Court is not competent to 

decide the issues being raised in the Complaint. The government defendants argued in the 

43 Rather, it is the government's burden to establish by conclusive evidence in the record, 
that the use of the tea would present a real danger to the public health. 
44 11n Smith, 494 U.S. at 910, Justice Blackmun stated, "It is not the State's broad interest 
in fighting the critical 'war on drugs' that must be weighed against Respondents' claim,.but the 
State's narrow interest in refusing to make an exception for the religious, ceremonial use of 
peyote." 
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UDV case that if federal district courts are permitted to decide RFRA cases such as the one at 

bar, there will be an increase in drug use in the United States: 

District courts, operating within the constraints of case-bound litigation, do not have the 
requisite capacity to evaluate and comprehend hi ly  the fa-reaching implications for 
law enforcement that attend any decision to exempt a Schedule I substance from the 
CSA's rigorous controls. Indeed, an almost inevitable byproduct of court decisions 
under WRA holding that Schedule I substances can be ingested safely enough in 
religious ceremonies is that the public will misread such rulings as indicating that a 
substance is not harmful, fueling an increase in its use. 

O Centro. United States Brief for Petitioners, at 23. 

This audacious position was summarily rejected by the Supreme Court in the 8-0 UDV 

decision. The Court stated: 

We have no cause to pretend that the task assigned by Congress to the courts under 
RFRA is an easy one . . . But Congress has determined that courts should strike 
sensible balances, pursuant to a compelling interest test that requires the Government to 
address the particular practice at issue. 

Gonzales v. 0 Centro, 546 U.S. 439. 

The defendants wrongly argued in the UDV case that the CSA does not permit of any 

exceptions to the possession or distribution of any substance on Schedule I. ld RFRA 

actually places the burden on the government to demonstrate when a statute or regulation 

burdens a religious practice why an exception would violate some "compelling government 

interest." It is generally agreed that , .,> , WRA amends all previous legislation in this regard. In 
4". 

Rweyemamu v. Cote, 520 F.3d 198.202 ( 2 "  Cir, 2008), the Second Circuit recently stated: 

RFRA is unusual in that it amends the entire United States Code. See42 U.S.C. $ 
2000bb-3(a) ("This chapter applies to all Federal law. and the implementation of that 
law. whether statutory or otherwise . . . .");. . . At bottom, the import of RFRA is that, 
whatever other statutes may (or may not) say, "the Federal Government may not, as a 
stntzltory matter, substantially burden a person's exercise of religion." 0 Cenfro 
Espiritu, 546 U.S. at 424 (emphasis added). 

In United States v. Batter. 84 F.3d 1549, 2558 (9thCir. 1996) (as amended) our Circuit noted 
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that E R A  "goes beyond the constitutional language that forbids the 'prohibiting' of the free 

exercise of religion and uses the broader verb 'burden.' " RFRA provides stronger protection 

for free exercise than the First Amendment did under the pre-Smith cases because "the Act 

imposes in everv case a least restrictive means requirement -- a requirement that was not used 

in the pre-Smith jurisprudence RFRA purported to codify." Baerne, supra., 521 U.S. at 535. 

For the past eight years, the plaintiffs have, on numerous occasions, asked the 

defendants to provide evidence to support: its compelling interest claims. None has ever been 

provided. The Sacred Daime tea is not a substance that has a "high potential for abuse" that 

should be treated as a Schedule I substance (as compared to synthetic DMT). because the 

amounts ingested during the ceremony are self-limiting (the body purges the tea after smalI 

amounts are ingested) and contain very low levels of DMT. See, 21 U.S.C. 5 803(1). 

Declarations of Drs. Cozzi. Halpern, Winkleman, Breed, GuruIe, and Gerding. 

There is no risk to public health, both because the amount of DMT in the Daime tea 

poses no appreciable risk, and because the tea is used only in caref~dly controlled ceremonies 

conducted by the Church. 21 U.S.C. 9 803(6). Expert statements, supra. There is absolutely 

no evidence that ingestion of the Daime tea carries any risk of physiological dependence. 2 1 

U.S.C. 803(7). Expert statements, supra. 

The issue is not the gener;;fCkar on drugs. but the much more narrow and discrete issue 

of whether permitting this small group of Church members to have their sacrament will 

undermine government interests. Smith, 494 U.S. at 910. There are no such interests as the 

Court found in the UDV case. 

a. When Taken as a Sacrament. the Consumo;tion of the Tea is A Non 
D r w  Use 

George Gerding, former President of the Oregon Pharmacy Board. instructed that: 
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[I]n granting an exemption from the prohibition of taking peyote, the DEA has 
acknowledged the importance of set and setting by permitting the 'non drug use of 
peyote' in Native American Church services. Thus, the DEA does not consider peyote 
a Schedule I Drug when it is used in the religious ceremony. Likewise, DMT cannot be 
considered a drug when used in the Santo Daime religious services for the reasons set 
forth herein?'" 

In concluding that the sacramental ingestion of the Holy Daime is a '%on drug" use, 

Gerding stated: 

The Santo Dairne ceremony wherein the tea is consumed is a highly structured Church 
service. I have viewed videos of several Brazilian services wherein the Daime tea is 
served. The following description by the Brazilian drug enforcement authorities is 
typical of the services. 

"The (services) exalt the virtues of mankind, and encourage love, humility and 
repentance for one's fauIts. They proclaim the joy and the power of those who have 
faith in divine power and do good deeds. The ambiance was quite similar to that found 
in the places of worship of other religions: candles, crosses, rosaries. effigies of the 
Virgin Mary. Jesus Christ and St. John the ~ a ~ t i s t . ' ' ' ~  

Gerding went on to find that: 

From the evidence rhat I have gathered from reading the cited articles. I an1 persuaded 
that the use of Daime in strict religious services of the Santo Daime Church promotes 
positive cultural. social. physical, and psychoIogica1 health. Similar to the healing 
value of peyote. Daime is often used to promote the process of physical and mental 
well-being of Church members?" 

The Daime tea as the sacrament of the Santo Daime Church, is analogous to wine in the 

Catholic Church and peyote use @.the .t' - Native American c h u r c h 9 0  speak of the Daime as a 

45 Exhibit "10," Gerding at 8. 
46 Dr. Winkelman, a medical anthropologist, noted that it is common for Western 
government agencies erroneously to lump all substances in one generic category without a 
recognition or analysis of the "set" and "setting," an evaluation that RFRA now mandates the 
overnment undertake. 

f7 Id at 8-9. 
48 Id.at9. 
" Exhibit "I 1." Guru16 at j. 
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drug is like speaking of the wine in the Eucharist as "booze." Thereis no logic in such a 

designation. ' ' . ....- 

During prohibition there was an exemption foi thd drinking of wine as the sacrament in 
. . . .  

the Catholic Church when it was otherwise consider illegal "booze" by the government. 

However compelling the government's then general interest in prohibiting the use of alcohol 

may have been, it could not plausibly have asserted an interest sufficiently compelling to 

outweigh Catholics' right to take Communion. See, National Prohibition Act, Title 11. 3.41 

Stat. 308. 

b. There is no Evidence that the Sacramental Tea is Dangerous to the 
Santo Daime Members or a Threat to Public Health 

Dr. Cozzi. a pharmacologist and toxicologist, indicates that the "state of the current 

scientific knowledge" regarding the substance is known. "[F]rom a toxicological viewpoint, 

there is nothing particularly remarkable about the chemical structures of DMT or the other 

compounds found in Daime that would suggest that these molecules would be chemically 

damaging to  cell^.'".'^ 

Dr. Cozzi went on to note: 

Nevertheless. most any substance can be toxic in sufficiently high amounts. The 
potential to consume a toxic amount of Daime tea is. however, practically nonexistent 
for the following reason: Dairne typically produces nausea and vomiting in the 
amounts consumed for rekiious purposes. This naturally limits the amount of Daiine 
that can be ingested; the purging effect makes it virtually impossible fbr a human being 
to consume enough Daime tea to experience toxicity. This is in contrast to most other 
substances taken by mouth. including over-the-counter and prescription drugs. where 
such a fail-safe mechanism does not exist."' 

Exhibit "1 2," Declaration of Dr. Nicholas Cozzi at 2. 
5 1 Id at. 3. 
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Dr. John Halpern concurred, noting that "there is virtually no possibility of a human 

being consuming a sufficient quantity of the .Daime to cause any immediate toxic or lethal 

effect. Dr. John Halpern further concluded that: 

With reference to the neurocognitive risks fiom hime use it might be helpf~~l to 
consider similar evaluations of peyote. . . Preliminary data indicates that NAC members 
are just as neurocognitively healthy as non-peyote using controls. . . There are no 
p~~blished reports for either peyote or Daime indicating that their religious use causes 
Hallucinogen Persisting Perceptual Disorder. 

"[Elvidence to date supports continued intact cognitive functioning." 
The psychoactive substances such as Daime and peyote are not known to induce 
physical dependence. Tolerance is quite rapid, virtually precluding a scenario in which 
even daily ingestion (which is not a feature of either religion) might lead to 
dependence.'2 

q .  George Gerding. President of the Oregon Board of Pharmacy when testifyhi before 

the Oregon Legislature regarding the pharmacology of peyote. noted: 

It would take a dose of several liters to be toxic. Because of the vomiting eiyect. a 
person cannot possibIy take and retain a dose of Daime that is much more than just a 
fraction of a liter (a shot glass or two). The common purgative effects are. as noted 
above, considered to be tonics3 and also limit the amount of absorption of the 
ingredients. The relatively short action of DMT is an additional limiting factor in 
consideration of any risk of toxicity.'" 

In the case of Daime, I could find no reports of overdose or toxicity related to the 
harmines contained in the Daime Tea. Similarly. there are no reported cases of toxicity 
due to the ingestion of DMT as an ingredient in the Daime tea." 

In the UDV case, Dr. Halpern and others submitted an amicus brief in the Supreme 
6, . .C 

Court proceedings, which is annexed heret~.~"n that brief, there is a detailed discussion about 

the study Dr. Halpern conducted to determine if there were any long-term ill health effects 

52 Exhibit "9." Halpern at 3. 
53 Websters' Revised Unabridged Revised Dictionary. "(Med). . . obviating the effects of 
debility and restoring healthy functions." 
j4 ~xhib i t  " 10," Gerding at 7. 
55 Id. at 6. 
j6 Exhibit "1 3.'" Amicus Curiae Brief, Gonzalss v. 0 Centre. 
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associated with the sacramental use of peyo.te by members of the Native American Church. 

We believe that the information contained in the amicus brief was considered by the Court 

when it held that the government was on thin ice in claiming that all Schedule I drum 0s were 

dangerous for all purposes: 

[I]f any Schedule I substance is in fact always highly dangerous in any amount no 
matter how used, what about the unique relationship with the Tribes justifies allowing 
their use of peyote? Nothing about the unique political status of the Tribes makes their 
members immune from the health risks the Government asserts accompany any use of a 
Schedule I substance, nor insulates the Schedule I substance the Tribes use in religious 
exercise from the alleged risk of diversion. 

Gonzales 17 0 Centro, 546 U.S. 41 8.433. 

Given that the UDV hoasca tea is composed of the identical substances as the Daime 

tea, each containing trace amounts of DMT, it is highly probable that the plaintiffs will succeed 

in defeating any illusory claims of severe health risks that the government may erect again in 

this case. Criminologist Allan F. Breed concurred. noting that he was unable to Iocate any 

information regarding any negative long-term health effects of the use of the Daime. To the 

contrary, he found the religion promotes health and positive social values in the people who 

take it in the religious context. All of the evidence shows: 

The followers of the sects appear to be calm and happy people. Many of them attribute 
family reunification, regained interest in their jobs, finding themselves a n d ' ~ o d ,  etc., to 
the religion and the tea. ' '* ... .s: . 
The ritual use of the tea does not appear to be disruptive or to have adverse effects upon 
the social interactions of the various sects' followers. On the contrary, it appears to 
orient them towards seeking social contentment in an orderly and productive manner." 

j7 Exhibit "4," CONFEN at 33. cited by Exhibit "14," Declaration of Allen Breed. See 
also, Exhibit "1 0," Gerding at 8. 
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Dr. Winkelman, a noted medical anthropologist, who holds a M.P.H. degree in Public 

Health, analyzed a peer-reviewed psychiatric journal study of ayahuasca use by another 

Christian retigion in Brazil and reported: 

The data indicated that long-term ingestion of ayahuasca within a rdigious context does 
not cause behavioral or neuropsycho~ogical deterioration (Grob 1994b) and primarily 
affects serotonergic neurotransmission (Callaway et al. 1994). 

The results of this study, insofar as a functional analysis of its subjects are concerned. 
can be briefly summarized. These results found: 

1. A high level of functionality. 
2. No evidence of cognitive or personality deterioration. 
3. Clinical evidence of the remission of some Church members' pre-existing 

psychopatl~ologies (i.e. severe depression, alcohol andlor drug addiction, e t ~ . ) ~ '  

Professor Jimmy Gurule served in the current Bush administration as Undersecretary 

(Enforcement), U.S. Department of the Treasury, and was responsible for providing oversight. 

policy pidance to. and coordinating the activities of the United States Customs service?" 

United States Secret Service, and the Bureau of Alcohol, Tobacco and Firearms, among other 

agencies. He served as Assistant Attorney General under President George Herbert Walker 

Bush, coordinating and developing programs to combat drug trafficking?' Professor G~ru l e  

concluded "I find that there is insufficient evidence that the Daime tea poses a danger to the 

public healt11."~' 

Gerding found that using Wi Daime (ayahuasca) in the context of the Santo Daime 

religious service causes no harm to the public welfare nor has ever resulted in any problems to 

. society at large. On the contrary, the Brazilian CONFEN is accurate: 

-- 

j8 Exhibit "1," Winkelman at 10. 
j9 Adefendantinthiscase. 
" Exhibit "1 1: Declaration of Jimmy GurulC. He also served as a federal prosecutor. 
having been appointed as Deputy Chief of the Major Narcotics Section of the U.S. Attorney's 
office in the Central District of California. 
6' Id .a t l1 .  
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Among all of the groups we visited. there was one common goal which they all strictly 
adhered to: the search for holiness and self-knowledge. 

Moral and ethical standards of behavior, similar in every respect to those which exist 
and are recommended in our society, are observed within the various sects. at times in 
an even stricter manner. Respect for the law always appeared to be emphasizedP2 

Dr. MacRae reported that there have been a number of studies "pointing out the relative 

harmlessness of the brew to the organism.'"3 

c. Protection from Harm to Individuals and the Public 

The Santo Daime Church has developed Confidential Medical Record tbrms that it uses 

to screen people prior to permitting any participation in Church services where the Dairne 

might be consumed. These forms are structured to screen carefully for a variety of medical 

and psychiatric conditions that can then be reviewed by a physician, should there be any 

questions about risks to physical or mental health. The documents clearly indicate chat should 

there be any question about health. a new physical and access to medical and psychiatric 

records could be requested by Church officials. For example, the form asks individuals if they 

have ever taken certain psychotropic medications. and whether they ever required a psychiatric 

hospitalization. This question does provide an indirect way of inquiring about remote major 

pychiatric illness and psychotropic medication use." 

d. The Evidence Establishes that the Holv Daime has Virtuallv "No 
Potential for Abuse" 

The evidence establishes that the use of the Holy Daime tea in religious services has no 

potential for abuse and thus an exemption on these grounds is fully justified. Former Oregon 

Pharmacy Board President Gerding instrucfed that: 
. . 

- 

b2 Exhibit " 10," Gerding at I 1. 
b3 Exhibit"3,"MacRaeat12. 
6"~hibit "9," Halpern at 6 .  
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In our society, substance abuse usually refers to the use of an agent recreationally and it 
often goes hand-in-hand with iIlicit trafficking. 

There seems to be no evidence of tolerance (need to increase the dose over time). or 
dependence (withdrawal symptoms foliowing abstinence). SimilarIy, I found no 
writings indicating addictive behavior among those taking sacramental ~airne?" 

Professor GuruIC summarizes his findings as follows: 

The tea is administered in generally 50-1 50 milliliter doses. . . barely at the level which 
the DEA states is a threshold dose necessary to produce a psychoactive state. 

The relatively small doses which produce even less than the DEA threshold generally 
cause nausea and vomiting which is considered a tonic rather then toxic effect. 

Because the tea has a very foul and bitter taste to it, it is highly unlikely that it would be 
ingested for recreational use. The Brazilian CONFEN report confirms this point: 

"The typical reactions of vomiting and diarrhea (the latter being less frequent) 
leads us to suppose that ayahuasca [Daime tea] does not lend itself to easy, 
indiscriminate or recreational use by the general public. Indeed. this can be 
verified by the fact that, despite receiving a good deal of coverage in major 
Brazilian newspapers, to date ayahuasca has not been h c i e d  by hedonistic 
consumers." 

Thus, while it would appear that DMT in a synthetic form may be a drug that has a 
'high potential' for abuse, the opposite is true for the Daime. It is clear that because of 
the adverse effects noted above, Daime has a very tow to nonexistent potential for 
abuse. In fact, the evidence strongly suggests that because of its purgative effects it is 
virtually impossible to take large doses of Daime tea. It therefore does not appear to be 
addictive, nor pose a risk of lethal ingestion."" 

Dr. Halpern noted that: ,, ; ? 

"Finally. the DEA criteria for a Schedule I drug requires it to be a drug with a high 
potential for abuse. which the Daime clearly is not."67 

e. The Holv Daime is Not Part of the Illicit D r w  Problem in the 
Countrv-There is No Illicit Diversion and Sale of the Daime Into 
the Illegal Drug Market, Nor is there Anv Real Threat of anv Illicit 
Substantial Trafficking in It 

65 Exhibit " 10," Gerding at 1 1. 
66 Exhibit "1 1," Gum16 at 9. 
" Exhibit "9,.' Halpern at 7. 
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Dr. Halpern and George Gerding reported that the Daime has never been reported to be . 

associated in any way with ilIicit drug markets and that it is virtually unknown in the United 

States, and that the leadership of the Santo Daime stated that they would inform law 

enforcement should they learn of any such illicit drug trafficking of their sacrament.''' 

CriminoIogist AlIan Breed stated: 

It would appear that the Daime tea is not part of this country's illicit drug problem. The 

Daime tea is even less well known than is peyote in the United States. 69 . 

Gerding also noted that: 

Because, as the DEA notes, DMT can be produced synthetically, it would stand to 
reason that any iIlicit market in DMT would more likely result from the synthetic forms 
rather than as a result of any diversion of Daime tea. I understand that the process of 
extracting the very minute quantities of DMT from the Daime tea would be technically 
difficult and would require an enormous amount of tea to be sufficient for purposes of 
entering the illicit drug market." 

Professor GurulC. who prosecuted international drug traffickers. stated: 

Because of the purgative effects. the foul and bitter taste. and its tightly controlled use 
only in sacramental ceremonies, it is not a substance that poses a danger of becoming 
part of the illicit drug trade in the United States. It therefore appears that there is 
simply no market for its illicit distribution. This was also noted by the Brazilian 
Government in the CONFEN ~ e ~ 0 1 - t . ~ '  

, %.,? 

Dr. Halpern conciuded that. '* 

' There is no trafficking in Daime in this country or in Brazil. Daime is not a 
recreational drug by any definition and is not likely to ever be a concern to the goals of 
drug enforcement for which the DEA has been chartered."72 

68 Exhibit "9_.'  em at 5 ;  Exhibit "10." Gerding at 10. 
69, Exhibit "1 4." Breed at 6. 
' O  ' Exhibit "1 0.'' Gerding at 1 0. 
7 1 Exhibit "1 1." Gurule at 12. ' 

72 Exhibit "9."  alpe ern at 5. 

www.bialabate.net



George Gerding cuncluded that the unlikely prospect of any diversion is ctertrly not a 

compelling reason to deny this religion the right to practice its sacramenf noting that: 

mrom the perspective of the underlying drug'policy considerations that exist to protect 
public health and safety, it is my opinion that there is no compelling reason, in this 
case, to prohibit the members of the Santo Daime Church fiom taking their sacment. 
The sacrammtal ingestion of the Daime tea as part ofthe Smto Ilaime religious 
doctrine and teachings, facilitates the inte~18I and external environments that promote 
positive spiritual, physical, a d  emotional health which are goals that are central to the 
religious doctrine. Such a socidly desirable non-dangerous tradition must be 
recognized and respected. Them is no pharmacological evidence of ill health effects or 
danger of toxicity, virtually no danger of illicit drug use or diversion for recreational 
use. and no issue of addiction that would iustifv infrinnina on this smed religious 
practice.76 

Professor Gurulh concluded: 

For all of the reasons stated above, it is my opinion that US. Deparhnent of Justice 
officials have firiled to dmmstrate a compeIling interest for prohibiting and 
criminalizing the use of the Daime tea for religious p~rposes.~ 

The comparison of tlme use of peyote by the Native American Church to the use of Daime 

tea by the Santo Daime Church is striking. h c h  is based upon the ritual ingestion of a plant 

substance which is a living religious wtifhct with a history of ceremonial use stretching back 

thousands of years. Each tradition has syncretically evolved, as have m y  other indigenous 

traditions bugbut  the world d thoughout history. Each claims its sacrament hcilitates 

communion with the Divine and in fhct embodies the Divine itseE The members of each 

Church strive to become what we in this c o w  call "model citizens." 

76 Exhibit '1 0," Gerding at 13. 
Exhibit"ll,"Guru16at16. 
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Regarding the B d i m  drug poky considerations which parallel those of the United 

States, Dr. MacRae comludes: 

It is my opinion that fiom a drug policy perrspective, there are no government poky 
objectives that are violated by the itammental use of D h e .  It has clearly contributed 
to the spiritual and psychological well Wig ofthousllnds of Brazilians who have 
chosen to become membexs of the Church. 

It is very important in a wmtq lie Brazil that the Catholic Church recognizes the 
. Santo Daime Church and that it has spoken eloquently about its service to 

environmental and humanitarian issues and how it is considered a fbI1 partner in inter 
religious organizations and Confmences in 
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Olsen Court found that the NAC (like the Santo Daime) use of the sacred tea is isolated to 

specific ceremonial occasions and it is a sacrilege to take it outside of the ceremony. The 

Olsen Court grounded its rejection of the marijuana Church on its finding that the availability 

of marijuana is thousands of times more pervasive than that of peyote (or the Daime tea). and 

the illicit trafficking in peyote in the United States is miniscule as compared to that of 

marijuana. There is known illicit trafficking of ~ a i m e  tea, which is virtually unknown in 

the United States. 

The amount of marijuana seized over the past ten years is close to a million rimes the 

amount of Daime tea seized. Furthermore, the Daime and hoasca tea were seized from the 

leaders of each Church rather than a result of illicit diversion from its intended sacramental 

use. Pafaphrasing the OE.sen decision: "Tlzis overwhelming difference explains why an 

accommodation can be made for" the Santo Daime. which uses the sacramental tea "in . 
circmscribed ceremonies. and not for a religion which espouses continual use of marijuana ." 

Regarding the Brazilian drug policy considerations which parallel those of the United 

States, Dr. MacRae concludes: 

I t  is my opinion that: from a drug policy perspective. there are no government policy 
objectives that are violated by the sacramental use of Daime. It has clearly contributed 
to the spiritual and psychological well being of thousands of Brazilians who have 
chosen to become members of the Church. 

?* 5' 

It is very important in a country like Brazil that the Catholic Church recognizes the 
Santo Daime Church and that it has spoken eloquently about its service to 
environmental and humanitarian issues and how it is considered a fill1 partner in inter 
religious organizations and conferences in ~razil?" 

'' Exhibit: "3." MacRae at 1 7. 
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The defendants will not be able to establish that they have a "compelling interest" in 

banning the sacramental tea from use by this small group of Santo Daime Church members. 

Plaintiffs thus have a strong likelihood of success on the merits of their RFRA claims. 

E. The Government Cannot Establish that a Total Ban'on the drink in^ of the 
Sacramental Tea Is the Least Restrictive Means of Furthering Anv CompeHinq 
Government Interest 

The UDV case closed the door to the defendants attempting to reargue in this case, that 

a total ban on the tea is the least restrictive means of protecting vital government interests. 

Chief hrstice Roberts stated: 

The Goveinment failed to convince the District Court at the preliminary injunction 
hearing that health or diversion concerns provide a cornp~lling interest in banning the 
UDV's sacramental use of hoasca. 

The Court's ruling that the government could not meet the first prong of the test. i.e.. 

that it had i compeIling interest in banning the tea renders it unnecessary for the plainriffs to 

carry the least restrictive means burden. If the second part of the test was at issue. RFRA 

places the burden of proof on the government defendants to establish that banning the tea is the 

"the least restrictive means of furthering [its] compelling governmental interest." 42 U.S.C. § 

2000bb- 1 (b)(2). 
'li' 

Of particular note are the situations where a complete ban on the practice is 

unwarranted, particularly where the practice can be b*regulated within reasonable limits." 

Prince v. hfiwsachwsetts, 32 1 U.S. 158, 169 (1 944). Evidence of "obvious easy alternatives" to 

arrest, confiscation. and the resultant complete prohibition of the religion establishes that a 

total ban on the tea is unreasonable. 
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Indeed, the experts were unanimous in finding that any legitimate government interests 

can be effectuated by adopting oversight similar to that which is currently in place for 

distribution of peyote. 

Professor ~ u r u l ;  also concluded: 

Assuming that the government could demonstrate a compelling governmental interest 
regarding the importation and distribution of Daime tea. s total ban on the use of daime 
in religious ceremonies is not the "least restrictive means" of fixthering a compelling 
governmental interest. Even if there was a legitimate concern regarding the illicit 
distribution of the tea, the same requirements for the registration with the State of 
Texas of those persons who distribute peyote could be applied here. Similar to the 
exemption for peyote, there would be no unreasonable administrative burden to require 
the Santo Daime Church to submit reports on the amount of tea distributed for use in 
religious ceremonies. In fact. the administrative burden imposed for exempting Daime 
would be substantially less than for peyote. The number of members of the Santo 
Dame Church practicing in the United States is a small fraction of the 250,000 Native 
Americans using peyote for religious purposes. It is therefore my opinion that a total 
ban 011 the use of Daime tea is not the least restrictive means of furthering a compelling 
governmental intere~t.'~ 

F. Defendants are Estoaaed from Areuin~ that The Government Has a Com~ellinp 
Interest in Banning the Tea 

Even if the defendants were permitted to replicate the evidence put on in the UDV case. 

it is clear that they cannot establish a compelling interest in banning the tea from the United 

States. Plaintiffs' liltelihood of success is therefore very strong. In addition. in this section we 

argue that defendants should be precluded I..; - from even attempting to establish any of the 

defenses p~lt  forth in the UDV case. 

I. The 0 Centro Es~irita Beneficente . . -. UniHo do Ve~etal (UDW Decisions 

-- '' ~xhibi t  "1 I," GurulC at 15. 
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The UDV case is similar in many respects to this case." The UDV is a Brazilian 

religion and the sacred tea is the sacrament of both religions, which are syncretic Christian 

religions. Both teas are made from the same two plants native to the Amazon River. As.in the 

case of the sacred Daime tea. the sacramental hoasca tea contains a small amount of naturally- 

occurring dimethyltryptarnine (DMT). And as in the case of the sacred Daime tea, the UDV 

hoasca tea is imported fkom Brazil. after religious leaders (Mestres) of the UDV prepare 

hoasca during a religious ritual held in Brazil for that purpose.R' 

Both religions consider that. when they receive the sacramental teas. they receive the 

Divine Holy Spirit. 

On May 2 1. 1999, one day after plaintiff Goldman's home was searched, the UDV's 

United States leader's offices were also raided by federal agents who had intercepted a 

shipment of hoasca sent to the UDV in Santa Fe. New Mexico. The federal agents seized 

records and documents from the UDV offices. On November 21.2000. the UDV filed suit in 

United States District Court. District of New Mexico. seeking a preliminary and permanent 

injunction to prevent the same defendants as in this case from interfering with the importation, 

distribution. and ingestion of the hoasca teams2 

On February 2, 2001, DOJ informed plaintiffs that anything they wanted to submit 

should be done so in the UDV litigktion The UDV plaintiffs alleged that the 

interference with the tea by the government violated the Religious Freedom Restoration ~ c t - ' ~  

0 Centro Espirita Beneficente Unilfo do Vegetal (UDV v.. Ashcroft, CIV. No. 00-1647 
JPIRLP (D. N.M., 2000) (Plaintiffs? Complaint). 

. (1 Centro v. Clement, CV 00-1 647JP RLP (D. N. M., First Amended Complaint) 
(September 2 1.2007). 
82 Id. 
83 Haber Declaration Exhibit "K." 
84 ~ n d  other allegations not pertinent to this Complaint. 
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The district court granted-a preliminary injunction based upon its findings that the government 

failed to establish that it had a compelling interest in totally prohibiting the importation, 

distribution and ingestion of the holy hoasca tea and preliminarily enjoined Defendants from 

enforcing the CSA against PIaintiffs. 0 Centro.v. Ashcroft, 282 F. Supp. 2d 1236. Defendants 

appealed to a panel of the Court of Appeals. which affirmed. 0 Centro v. Ashcroft. 342 F.3d 

1170. On rehearing en banc, the Court of Appeals again affirmed. O C'entro v. A~iwrofr. 389 

F.3d 973 (en banc). On February 26.2006. the Supreme Court of the United States 

unanimously affirmed the granting of the preliminary injunction and remanded the case to the 

district court for further proceedings. Gonzales v. 0 Cenrro. 546 U.S. 418. 

The Solicitor General's Merits Brief to the Supreme Court asserted that the Santo 

Dairne and UDV reIigions were very similar: 

At a minimum. an equivalent exemption will be demanded by other religious groups 
that use ayahuasca like the Santo Daime church." While the Santo Daime Church has 
more broadly opened its hoasca ceremonies to others, J.A. 178,587, courts may 
consider differences in evangelistic theology to be a tenuous basis for selectivity in 
governmental accommodations. Courts might also be concerned that a selective 
accoinmodation would effectively give the UDY a competitive advantage over the 
Santo Daime Church in the religious "marketplace of ideas." 

In any event. the evangelistic differences between UDV and Santo Daime may not be 
that geat. '" 
With regard to the factual and legal issues in this case, the plaintiffs are similarly 

' .. .: 
.C 

situated to the UDV. In the UDV case, the Supreme Court upheId the district court's finding 

*' The Solicitor's use of the phrase "will be demanded" was not an entirely accurate 
representation to the Court. The Solicitor's brief was written in 2005. Negotiations with the 
Santo Daime under Attorney General Reno's explicit direction began in 2000. Indeed, at the 

. 

first meeting held'at Attorney General Reno's direction in Washington. in the year 2000. the 
Solicitor General's office had a representative present who participated in the discussions. 
Thus. long before writing the brief, the, Solicitor already knew that the Santo Daime had made 
demands that the government cease its illegal activity of interfering with transporting the 
sacred tea into the United States. 
86 Appellants'. Merits Brief at 21-22 (Available to the Court upon request). 
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that the same federal defendants as in this case failed to establish that the government had a 

compelIing interest to prevent the importation. distribution. and ingestion of the hoasca tea as 

the sacrament of the Church. to be taken at religious ceremonies. The government failed to 

establish that the tea was dangerous to the heaith of the members of the UDV or to the public, 

or that it was likely that the tea would be diverted to illicit consumption. 

On remand to the district court. the defendants notified the District Judge that "they 

did not intend to present additional evidence concerning the government's compeIling interest 

in banning Plaintiffs' use of hoasca.'." The government defendants have thus abandoned their 

attempt to prevent the importation. distribution and ingestion of the hoasca tea. 

2. The Defendants are'Barred from Relitigating the Claims Asserted in the 
Comulaint Based on Princi~les of Res Judicata and are Barred from 
Relitigating the Issues Raised in this Memorandum Based upon Issue 
Preclusion (Collateral Esto~nell 

We noted above that the defendants had advised plaintiffs that any issues they wanted 

to raise should be done so in the context of the UDV case at the district court level. Res 

judicata prevents relitigation of the same claini or cause of action. while collateral estoppel 

bars relitigation of same issue. Drzimmond v. L'ornmissioner of Social Sec., ,126 F.3 837 (61h 

Cir. 1997). The claim in the UDV case was identical to the claim in this case, i.e.. that the 

same federal defendants as in the UDV case do not have a compelling interest in banning the , .: ." 

same sacramental tea and criminalizing its importation. distribution, and consumption as the 

sacrament of the two churches. 

The "doctrine of issue preclusion (collateral estoppel) bars the relitigation of issues 

actually litigated and necessarily determined by .a court." Durkin v. Shea & Goth! 92 F.3 

g7 Motion to Dismiss UDV Amended Complaint. Civ 00-1647. D. N. M.. November 1. 
2007, at page 1 0 (Available to the Court upon request). 
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1510, 1515 (9'h Cir. 1996). Cf. Gospel iMissians of;lrn. 17. City ofL.A., 328 F.3d 548,553 (9'" 

Cir. 2003). Issue preclusion "has the duaI purpose of protecting litigants from the burden of 

relitigating an ideritical issue with the same party or his privy and of promoting judicial 

economy by preventing needless litigation." Masson v. New Yorker Magmine, Inc., 85 F.3d 

1394, 1400 (9'" Cir. 1996) ) (internal quotation and citation omitted). And. "[a] party invoking 

issue preclusion must show: (1) the issue at stake is identical to an issue raised in the prior 

litigation; (2) the issue was actually litigated in the prior litigation: and (3) the determination of 

the issue in the prior litigation must have been a critical and necessary part of the judgment in 

the earlier action " Littlejohn v. United Storks, 321 F.3d 91 5, 923 (9"' Cir. 2003). 

When determining whether an issue is identical to the issue actually litigated in the 

prior litigation, the Court must consider whether: ( I )  a substantial overlap exists between the 

evidence or argument to be advanced in both proceedings, (2) the new evidence or argument 

involves the application of the same rule of law in both proceedings, (3) pretrial preparation 

and discovery in the first action reasonably could have been expected to embrace the matter 

sought to be presented in the second action. &d (4) the claims involved in the two proceedings 

are closely related. Kumilchr v. United Stute,~. 53 F.3d 1059. 1062 (9th Cir. 1995)." 

The evidence that the government defendants will offer to establish that it has 

compelling interests will be the sk&e as those offered in the UDV case. That evidence is, 

clearly set forth in the Opposition Brief of the DOJ in the UDV c,ase, which is available at the 

Court's request. 

88 Plaintiffs have available for the Court, the UDV Plaintiffs' Motion for Preliminary 
Injunction. the Defendants' Opposition and the Plaintiffs' Reply brief, which mirror, in all 
pertinent respects, the claims in this case as we11 as the issues that were tried. 
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The legal and relevant factual issues are identical in both cases, i.e., does the 

government have a compeling interest in banning the importation, distribution, and ingestion 

of the sacrament in both cases? 

For purposes of this application for preliminary relief, in addition to the United States 

having lost the "compeIiing interests" argument, which establishes the plaintiffs' likelihood of 

success on the merits. there is also a likelihood that the defendants will be precluded from 

repeating the arguments made in the UDV case and rejected by the district court and the 

Supreme Court, A11 of the "compelling interest" evidence was presented to the UDV district 

court and all issues were litigated in a two-week trial. 0 C'entro v. Ashcroft. 282 F. Supp. 2d 

1236. The defendants put on several witnesses and adduced evidence to support their legal 

conclusions. and they lost. 

Not only could "pretrial preparation and discovery in the first action reasonably . . . 

have been expected to embrace the matter sought to be presented in the second action," but the 

defendants invited the plaintiffs (in the second action) to submit any information in the first 

action (the UDV) case. Not only could it be expected, but all of plaintiffs' expert Declarations 

submitted in this case were in fact provided to the federal defendants at the onset of the UDV 

case." The government is precluded from relitgating those issuesY0 in this case as they were 

fully aired in the UDV case. On &nand. the Government defendants gave -notification to the 

Court that they did not intend to present additional evidence concerning the government's 

compelling interest in banning the tea!' In this case. plaintiffs offer the offensive use of 

collateral estoppel seeking to "foreclose the defendant from litigating an issue the defendant 

89 They have been updated for this filing. 
" Otherwise called "collateral estoppel." '' Motion to Dismiss Amended Complaint. 0 Centru, NO. CV 00-1 647 JP/RLP, Nov. 
21,2007. at 10. 

- .. -. 
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has previously litigated unsuccessfully in an action with another party lost in a state court 

proceeding). Parklane Hosiery Co.. 439 US. at 326. n.4. 

G. Defendants are Deariving: Plaintiffs of the Eaual Protection of the Law 

Simply stated, the defendants have recently taken the position that they will no longer 

attempt to ban the importation of the UDV hoasca tea. Yetl the defendants continue to threaten 

the plaintiffs with arrest and prosecution for engaging in identical activities that the defendants 

no longer are attempting to criminalize. The Fifth Amendment provides that "[Nlo person shall 

be . . . deprived of life, liberty, or property, without due proc'ess of law. . . " The Fifth 

Amendment protections apply to the federal defendants. 

While the Fourteenth Amendment prohibits the states from "deny[ing] to any person 

within its jurisdiction the equal protection of the laws." the basic concept of fairness embodied 

in the Fourteenth Amendment apply to the federal government through the Fifth Amendment. 

Bolling v. Sharpe, 347 US.  497,499 (1954). The Equal Protection Clause "is essentially a 

direction that all persons similarly situated should be treated alike." City c?t'CIZebz~nc. I: 

Cleburm Living Center, 473 US. 432.439 (1985)- citing Plyler v. Doe. 457 U.S .  202. 216 

The same protections which are embodied in Equal Protection Clause apply with equal 

force to federal laws and federal igents through the Fifth Amendment's due process guarantee. 

In Weinberger v. Wiesenfeld, 420 U.S. 636,638, n. 2 (1975.), the Court held: . 

"[While] the Fifth Amendment contains no equal protection clause. it does 
forbid discrimination that is 'so unjustifiable as to be violative of due process:"' 
Schnrider v. Rusk. 377 U.S. 163. 168 (1964); see also Bolling v. Sharpe. 347 US. 497. 
499 (1 954). This Court's approach to Fifth Amendment equal protection claims has 
always been precisely the same as to equal protection claims under the Fourteenth 
Amendment. See. e. g., Schlesinger v .  Ballurd. 419 U.S. 498 (19755: ./in?enes v. 
Weinberger, 417 U.S .  628.637 (1974); Frontiero v. Richardson, 41 1 U.S. 677 (1973). 
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The equal protection component of the Due Process Clause protects citizens from 

selective enforcement of the laws based upon religion, race or other arbitrary reasons. United 

States V. Butchelder. 442 U.S. f 14. 1 25. n. 9 ( 1979.) 

It-is clear that the defendants are now selectively enforcing the CSA against plaintiffs. 

The religious practice and other relevant issues establish that the Santo Daime and UDV are 

similarly situated. Defendants have announced that they are no longer opposing importation of 

the hoasca tea but still threaten to arrest members of the Santo Daime for their cereliionial use 

of the sacred Dainle tea. This differential in treatment of the Santo Daime Church fi-om the 

UDV is arbitraiy and capricious. 

H. The Balance of  arm to the Plaintiffs Outwei~hs anv Harm to the Government 

In this case it is clear that the plaintiffs are suffering the loss of their relidous freedom. 

That is irreparable injury per se. The government is not able to present any evidence that the 

United States will be Iiarmed in any way if this snlall religious group is permitted to import its 

sacrament into the United States. Because there is no evidence that there is any l~ann to the 

government. i.e.. evidence that permitting the tea into the country would undermine any 

compelling government interest. the balance of hardship clearly tips in favor of granting 

preliminary relief to the plaintiffs. 

I. The Reauested ~niunctionis in the Public Interest 

The evidence is that. when the tea is used as a sacrament, it "promotes positive culturaI. 

social, physical. and psychological health." It would be irrational to argue that permitting the 

importation of small quantities of this sacramental tea is adverse to the public interest and that 

the prohibition of hoasca tea and peyote use as a sacrament is not adverse to the public interest. 
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Professor Gurult concluded, "[blecause of its beneficial effects in treating alcohol and 

drug abuse, the Daime serves a very positive influence in assessing in the mitigating of other 

drugs with a high potential for abuse, and in this regard. serves the drug policy objectives that 

underlay the Controlled Substances ~ c t . "  . 

.'It is Hornbook law that vindication of constitutional rights is in the public interest." 

Elam Const. Inc. 17. Regional Trctnsp. Dist., 129 F.3d 1343.1347 (1 0th Cir. 1997). cerr. denied 

523 U.S. 1047 (1 998). ("The public interest. . . favors plaintiffs' assertion of their First 

Amendment rights"). Moreover, the public has an interest in seeing that the government obeys 

the law. Reuters Ltd. v. F.C.C,-781 F.2d 946.950-5 1 (D.D.C. 1986); US. v. Nixon. 4 18 U.S. 

683 (1974). 

The complete absence of recorded prosecutions for the importation, distribution or 

possession of the Dainie tea. or hoasca tea. establishes that the tea is not a part of the problem 

of drug abuse in the United States, nor is there ainy evidence that it is a problem in any other 

country in the world. 

J. Havine ~stablished that Thev Suffer lrre~arable Iniurv, Plaintiffs are Entitled to 
Preliminarv Injunctive Relief 

Plaintiffs have established that they are suffering irreparable injury in being denied the 

right to practice their religion. thqt..hey ..?. have a strong likelihood of success on the merits of 

their claim, and that the balance of hardship tips decidedly in their favor. While the actual 

harm that plaintiffs suffer is clear on its face, it is also Hornbook law that the deprivation of a 

known constitutional right (right to free exercise of religion) is irreparable injury per se for 

purposes of preliminary injunctive relief. In Ross I?. Meese, 818 F.2d 1 132. 1 135 (4th Cir. 

1987). the Court stated: 

" Exhibit "1 1." Gurult at 2. 
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Moreover, the denial of a constitutional right, if denial is established. constitutes 
irreparable h a m  for purposes of equitable jurisdiction. 

See, e.g. EIrod v. Bums, 427 US. 347. 373 ('1 976); Scelse v. City University of New Yurk, 806 

F. Supp 1126 1135 (S.D.N.Y. 1992) (Continuing violation of constitutional rights constitutes 

-'irreparable injury" for purposes of injunctive relief); Cohsn v. Coahomu C'otmty. Miss.. 805 F. 

Supp.398.406 (N.D. Miss. 1992). 

In Henry v. GreenviIIe Airport Commission, 284 F.2d 63 1.633 (4th Cir. 1960). the 

Court enunciated the paradigmatic rule regarding requests for preliminary injunctive relief in 

cases involving the deprivation of a constitutional right: 

The district court has 110 discretion to deny relief by preliminary injunction to a person 
who clemly establishes by undisputed evidence that he is being denied a constit~~tional 
right. 

In the companion UDV case, with almost the identical facts +s those that will be placed 

before this Court and with the same compelling interest arguments having been made, Judge 

Parker issued a sweeping Preliminary Injunction prohibiting these same defendants from 

treating the importation, possession and distribution of the tea as unlawful. The Order enjoins 

defendants from enforcing a multitude of CSA and DEA regulations?3 

111. CONCLUSION 

' .. .: 
The continuing threats by iefendants to arrest and prosecute members of the Santo 

Dairne Church has caused the plaintiffs to live in fear and practice their religion underground. 

Plaintiffs fear for their lives. their homes. their families. their jobs and, in some instances. their 

professional licenses. Plaintiffs are likely to succeed on the merits of their. RFRA claims. A 

temporary restraining order prohibiting the defendants from seizing the tea. arresting, and. or 

93 See Exhibit "8." Preliminary Injunction Order, 0 Centm v. Ashcrqff, CCiv.' No. CV 00- 1647 
JPPLP, (D. N.M., November 113.2002). 
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prosecuting Church members followed by a preliminary injunction is warranted pending the 

trial of this case. 

Respectfully submitted, 
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