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i. INTRODUCTION AND FACTUAL HISTORY OF THE CASE
The defendants' Trial Brief is a shotgun approach challenging any and every element

of plaintiffs' claims and utilizing any potential procedural defense available to the
governent, from defenses already rejected by the Supreme Cour to, amazingly enough, an

argument that the Daime Tea sacrament is not even a religious element of the plaintiffs'

practices. The governent's defenses are also mutually exclusive. It argues that plaintiffs

must seek a waiver from the Attorney General pursuant to 21 U.S,C. § 822, which states that
the Attorney General may, by regulation, waive certain "manufacturers, distributors, or

dispensers" of controlled substances "if he finds it consistent with the public health and
safety," Defendants' Trial Brief (hereinafter "Def. Brief') at 6, and then it argues vociferously

that plaintiffs' religious use would constitute a significant threat to public health and safety.
Defendants ignore the fact that they have argued to the Supreme Court that the DEA's closed

system prohibits it from even considering any exemptions of Schedule 1 drugs for religious

use. i Since the fiing of their Trial Brief, this Court has rejected the governent's ripeness
and exhaustion arguments.

Significantly, the governent's inconsistency also extends to the contradictory
strategies it has adopted in this and the UDV lawsuits. In the latter, they consistently

presented the slippery slope argument that, if it were established that the members of the
UDV had the right to engage in their religious sacrament, so too would similarly situated
denominations such as Santo Daime, Now, it desperately attempts to convince the Court that

The governent also made the same argument to Judge Parker.
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reference to the UDV case is irrelevant because each case must be decided on its own facts,2
The Court should reject such an about-face in strategy. Defendants are estopped from

making this argument or, in the alternative, the Supreme Court has established that the
governent lacks a compellng interest in an outright ban and that the Santo Daime is
similarly situated in all relevant respects to the UDV and should be treated similarly.

II. ARGUMENT
A. Plaintiffs Have Made a Prima Facie Case Under RFRA.

Defendants argue that "one individual cannot, via a RFRA claim, 'exact from the
governent' relief on behalf of others not bringing their own RFRA claims, . . . ." Def. Brief

at 8. What this has to do with the instant case is unclear. As defendants themselves admit,

"Plaintiffs have the opportunity to demonstrate at trial the sincerity of the six individual
named 'claimant(sJ'whose sincere exercise of religion is being substantially burdened.'" Id.

Two separate churches are named plaintiffs in this action, The governent appears to argue

that a church cannot possess rights under RFRA or, alternatively, that it lacks standing to

assert such rights.3 Def. Brief at 8-9. This argument is meritless, as is demonstrated by 0
Centro itself. See 546 U.S. 418, 425 ("0 Centro Espírita Beneficente Uniã do Vegetal

(UV) is a Chrstian Spiritist sect based in Brazil, with an American branch of

2

This contradicts the statement of Deputy Chief of the Offce of Diversion, Ms.

Curr's, who compares the UDV and Santo Daime throughout. The governent is

attempting to have it both ways, by acknowledging the similarities between the two

denominations when it purportedly supports their argument, and distinguishing them when
convenient.
3

If plaintiffs are successful in this action, does the governent intend to arrest and

prosecute only certain individuals, and not others, at the same religious ceremony based on
their status with respect to this lawsuit?

Page
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approximately 130 individuals."). Not all 130 individuals were named plaintiffs in that
litigation, but all are protected by the preliminary injunction order. Many churches have
maintained claims under federal civil rights statutes, including RFRA. See, e.g., Western
Presbyterian Church v. Board of Zoning Adjustment of District of Columbia, 862 F. Supp.
538 (D.D.C. 1994); Branch Ministries v. Rossotti, 40 F. Supp. 2d 15 (D,D,C. 1999); In re

Hodge, 220 B.R. 386, 390 (D. Idaho) n.3 ("The Bankptcy Judge ruled that the Church has
standing to assert the Hodges' rights under RFRA, . . . . "). The governent cites no authority
stating otherwise.4

In NAACP v. Patterson, 357 U.S. 449 (1958), the Supreme Court held that "petitioner

argues more appropriately the rights of its members, and that its nexus with them is suffcient

to permit that it act as their representative before this Court. In so concluding, we reject
respondent's argument that the Association lacks standing to assert here constitutional rights

pertaining to the members, who are not of course parties to the litigation." Id. at 458-59

(emphasis added). Forcing all members of Santo Daime churches to be subject to the

governent's interrogations-which is the governent's position, as it argues that every
member of the Church must expose themselves to the DEA to undergo cross-examination by
governent agents-is akin to the "compelled disclosure of petitioner's Alabama

membership" and "is likely to affect adversely the ability of petitioner and its members to

pursue their collective effort to foster beliefs which they admittedly have the right to
advocate, in that it may induce members to withdraw from the Association and dissuade

4 Reference to United States v. Vasquez-Ramos, 531 F.3d 987, 993 (9th Cir. 2008), is

unavailing. The passage quoted from that decision says nothing about the type of entity
entitled to raise claims under RFRA.
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others from joining it because of fear of exposure of their beliefs shown through their
associations and of

the consequences of

this exposure." 357 U.S. at 463. This is clearly an

intimidation tactic that violates established First Amendment principles and should be
rejected. Significant expense and threat of criminal sanction should the governent
determine that "purported" co-religionists have not adequately satisfied DEA agents on
issues of religious belief should not be the price of religious freedom.

5 The DEA has no

institutional competency to determine the religious sincerity of each member of the Church

before permitting that member to join the Church (and participate in the sacrament), and
there is no legal authority that suggests so.
Moreover, defendants' argument that "the sincerity element of a prima facie case

under RFRA must be satisfied by each individual seeking relief under RFRA," Def. Brief at

8, is irrelevant. It is the plaintiffs' claims in this action that are at issue, and they wil

demonstrate that their religious exercise is substantially burdened. The point of the
governent's argument is unclear; however, it appears that the governent believes that any

individual that wishes to join any Santo Daime church or participate in their religious
ceremonies involving the Daime Tea must intervene in this litigation or the plaintiffs must
reveal all such persons' names to the defendants. The mandate that each prospective person

who aspires to find divine enlightenment by worshipping at the Santo Daime Church must

5

The defendants' intention appears to be to impose on the Santo Daime Church

members: "(a) requirement that adherents. . . wear identifying arm-bands," so that when

DEA agents raid a Santo Daime Church service, they will know whom to arrest and whom
not to arrest. Such a novel position has never been enforced against the Native American
Church or the UDV.

Page
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first personally take and pass the governent's sincerity tests-within the context of the

DEA's own "religiosity" tests-is a self-evident substantial burden on the exercise of
religious beliefs,6 Luckily, such an impractical stance need not be addressed by this Court, as
the named plaintiffs (individuals and churches) that are before it.

it is only the rights of

B. Plaintiffs Wil Demonstrate at Trial That Defendants Continue to Lack a

Compellng Interest in Banning the Daime Tea.
Defendants state that they have various "compelling" interests in baning the Daime
Tea. However, they resort to the same arguments made, and rejected, in the UDV litigation:

These interests are myriad, and include compelling health and safety interests
in preventing potentially grave harms from the consumption of an unstudied,

unproven drug; compellng interests in preventing diversion of
dimethyltryptamine to ilicit uses; and compelling interests in ensuring

compliance with closed regulatory systems designed to monitor and safeguard
the use of dangerous substances, should such use be allowed at alL.

Def. Brief at 2. Specifically, they propose six somewhat interrelated interests justifying their

policies: 1) a "health and safety" interest in supposedly protecting the members of the
Church; 2) a "health and safety" interest in protecting "special populations"; 3) an interest in

6
For an example of

DE

A-

as-Inquisitor, see Plaintiffs' Exhibit 22, DEA Letter of

7, 2007, requesting various religious information, including:

May

. "Please describe the ultimate ideas or fundamental questions addressed by the

(REDACTED)."
. "Please describe the (REDACTED) moral or ethical code."

· "Please described any (REDACTED) holidays and explain their significance."
· "Is marijuana offered to the (REDACTED) deity? Who is that deity? (REDACTED)
is eligible to make this offering?"

The problem with permitting a "Deputy Assistant Administrator, Offce of Diversion
Control," who is completely lacking in such competence, to make these determinations is as
self-evident as it is unconstitutionaL. "(T)o enter into the question of faith is to invite tests of
the kind employed during the Spanish Inquisition, and our secular courts have historically
avoided such entanglements." International Soc. for Krishna Consciousness, Inc. v. New
Jersey Sports, 532 F. Supp. 1088, 1097 (D.N.J. 1981).
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verifying the quantity and concentration of DMT in the Daime Tea; 4) an interest in
preventing the diversion of the Daime Tea to non-religious use; 5) an interest in "requiring
requests for exemptions from the CSA"; and 6) an interest in "full compliance with the CSA's

closed regulatory scheme." Def. Brief at 11-16,7

Plaintiffs have repeatedly demonstrated that, as a factual matter, these interests cannot

withstand scrutiny. Plaintiffs' opposition to Defendants' Motion in Limine to Exclude

Plaintiffs' Experts and Plaintiffs' motion in Limine to Exclude Defendants' Experts. The
defense experts' testimony itself demonstrates that the governent's concerns are about

theoretical possibilities, analogies to other substances, and an interest in protecting its own

administrative processes. Having elsewhere demonstrated that the governent cannot
support its theories with fact, the following discussion generally focuses on the legal

insufficiency of these arguments.
In general, these interests can be divided into three categories: those that actually

purport to protect public health and safety, but have been rejected by the Supreme Court
("Interests" 1 & 2); those that do not address any specific public health and safety interest at

all in the question of whether plaintiffs have 'the right to their religious sacrament, but are
more appropriately addressed in the remedy phase of

this litigation ("Interests" 2, 3 & 4); and

those that do nothing more than propose a novel and potentially unassailable standard-that a

governental agency has a compelling interest in merely maintaining its own administrative

procedures ("Interests" 5 & 6).

7

Defendants purported compelling interests are limited to those described in its Trial
Brief. See Defendants' Responses to Plaintiffs' First Set of Interrogatories, Interrogatories 5

&6.
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Throughout its brief and the witness statements it wil rely on at trial, the governent
refers to "potential" or "possible" problems and risks. Such claims are far from sufficient to

demonstrate the "'interests of the highest order'" described by the Supreme Court, which
warned that "(t)he compelling interest standard. . . is not "water(ed) . , . down" but "really
means what it says." Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.

520, 546 (1993) (quoting Employment Div., Dept. of Human Resources of Ore. v. Smith, 494
u.s. at 888); see also Sherbert v. Verner, 374 U.S. 398, 406 (1963) ("It is basic that no

showing merely of a rational relationship to some colorable state interest would suffce; in

this highly sensitive constitutional area, 'only the gravest abuses (by religious adherents),
endangering paramount interests, give occasion for permissible limitation (on the exercise of
religion).'''); Wisconsin v. Yoder, 406 U.S. 205, 215, 92 S. Ct. 1526 (1972) ("The essence of

all that has been said and written on the subject is that only those interests of the highest
order. . . can overbalance legitimate claims to the free exercise of religion. "). Faithful to

these precedents, the Ninth Circuit, in permitting Sikh students to carry ceremonial knives to
their religious exercise, held:

public school as part of

Moreover, the district has a compellng interest not in protecting students from
all fears, but rather only those which are reasonably related to a real threat, see
Western Presbyterian Church v. Bd. of Zoning Adjustment, 849 F. Supp. 77,
79 (D.D.C. 1994) (under RFRA, zoning board may not restrict church's soup

kitchen because of "unfounded, or irrational fears of certain residents"), or
which would significantly interfere with the school's mission to teach students
in an appropriate fear-free environment.

Cheema v. Thompson, 36 F.3d 1102, slip op. at *3 (9th Cir. 1994) (emphases added).
Furthermore, RFRA requires that the compelling interest must apply with respect to each
individual plaintiff:
Governent may substantially burden a person's exercise of religion only if it

demonstrates that application ofthe burden to the person--
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(1) is in furtherance of a compelling governental interest; and

(2) is the least restrictive means of furthering that compelling governental
interest.

42 U.S.c. § 2000bb-l(b) (emphasis added). Defendants cannot determine outright that it has
a compellng interest against every single member of the Santo Daime church from using the

Daime-while there is no compellng interest against every single member of the UDV
church-based on its conclusions surrounding one plaintiff.

Ignoring these well-established principles and statutory requirements, the defendants
instead offer a much more lax standard: Where there is the theoretical possibility of potential

harm, despite the lack of any evidence demonstrating its real existence, they should be
permitted to regulate religious conduct to any extent desired, completely unhindered. This

position must be rejected as it finds no support in extant jurisprudence.
1. The Supreme Court has already rejected the government's

Interest #1: Ayahuasca must be banned outright.
The governent devotes a paragraph

to the argument made before and rejected by the

Supreme Court. See Def. Brief at 11-12 ("The governent wil demonstrate at trial that
consumption of ayahuasca, for religious or non-religious purposes, presents risks to public
health and safety. "). To the extent that the governent argues that it can ban all religious use
of ayahuasca outright without exception, such an argument has been 'foreclosed by the high
Court.

8

8 Moreover, the one single prosecution related to ayahuasca belies the governent's

Defendants also insert redundant arguments in this section. To the extent that the

governent's "Interest #1" relates to "dangerous interactions (with) consumption of other
substances," id. at 12, such an interest is duplicative of
"Interest #2," infra. To the extent that

the governent's "Interest #1" relates to "unkown quantities and concentrations," id. at 12,
such an interest is duplicative of "Interest #3," infra.
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position that it has a "compellng" interest in banning all religious use. See Defendants'

Responses to Plaintiffs' First Set of Interrogatories, Interrogatory 1 (listing only one
prosecution in 2002 of "any person for the cultivation, sale, transfer or use of' Banisteriopsis
caapi or Psychotria virdis.

"Generalized" interests are not suffcient to satisfy the compellng interest standard.

In Cheema v. Thompson, the Ninth Circuit held that, while "the school district had a
compellng interest in campus safety," an outright ban on all knives, including Sikh kirpans,

was the least restrictive means of serving thatinterest. Cheema v. Thompson, 67 F.3d 883,
885 (9th Cir. 1995). As here, "(t)he problem was a total failure of proof; the school district
refused to produce any evidence whatever to demonstrate the lack of a less restrictive

alternative." Id. And, as here, "defendants' own conduct left the district court with no
thoughtful and careful advice as to how to accommodate student safety and yet respect the
(religionists') religious practices and beliefs." Id. at 886 n.4. See 546 U.S. at 435 ("Under

the more focused inquiry required by RFRA and the compellng interest test, the
Governent's mere invocation of the general characteristics of Schedule I substances, as set
forth in the Controlled Substances Act, cannot carry the day, "); Balawajder v. Texas Dept. of

Criminal Justice Institutional Div., 217 S.W.3d 20, 30 n.9 (Tex,App.-Houston 2006)
(holding, in RFRA case, that "evidence of a generalized interest in 'health and safety is not
suffcient evidence that a prison regulation furthers a compellng governental interest. ").

In evaluating how compellng the professed governental interests were with respect
to the outright ban in 0 Centro, the Supreme Court reviewed the only other comparative

example of the religious use of a controlled substance:
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Everything the Governent says about the DMT in hoasca-that, as a
Schedule I substance, Congress has determined that it "has a high potential for
abuse," "has no currently accepted medical use," and has "a lack of accepted
safety for use. . . under medical supervision," 21 U.S.c. § 812(b)(1)- applies
in equal measure to the mescaline in peyote, yet both the Executive and

Congress itself have decreed an exception from the Controlled Substances Act
for Native American religious use of peyote. If such use is permitted in the
face of the congressional findings in §812(b)(1) for hundreds of thousands of
Native Americans practicing their faith, it is diffcult to see how those same
findings alone can preclude any consideration of a similar exception for the
130 or so American members of
the UDV who want to practice theirs.

546 U.S. at 433. Similarly, this Court should evaluate the alleged compellng interests urged
by defendants by looking to 0 Centro, where the plaintiffs there used the same substance for
the same purpose, an even more analogous situation than the UDV-Native American Church
companson.
2. The government's Interest #2 regarding "high-risk" groups is

unsubstantiated.
The governent devotes another paragraph to its purported interest in protecting

"minors, pregnant women and developing fetuses, narcotics users, (9) persons with histories of

psychiatric disorders, persons with histories of substance abuse, persons with histories of
hypertension, and persons with histories of stroke." Def. Brief at 12. However, there is no
evidence of any harm to any such "special populations" demonstrating an interest in banning

the use of the Daime Tea for all members of plaintiff churches.

Plaintiffs wil testify that the churches have never experienced any such negative
effects, that they take precautions to ensure that such hars do not occur. See also Plaintiffs'
9

To the extent that the governent may be suggesting that it has a compellng interest
in preventing the one individual plaintiff at whose residence mariuana was found (used by

his wife for medical purposes, as plaintiff Goldman wil testify), there is absolutely no
evidence marijuana use impacts any health consequences regarding the Daime Tea.
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Amended Response to Defendants' First Set of Interrogatories irir 1, 2, 4, 5 at 5-7, 9-10
("Plaintiffs have never observed adverse consequences as a result of anyone's participation in
ceremonies"; "There have been no instances where a participant suffered 'an adverse reaction'

and no person was ever required to undergo any medical treatment"; also describing health

screening that "has been developed through consultation with. , . physicians" and stating that

"(n)o one who is taking (pharmaceuticals that have a theoretical interaction with component

parts of the Daime) may participate in a ceremony until they have been clean of those drugs

for a period of time that varies depending on the drug, and then have had a further
conversation with one of our r) own physicians. "). Restrictions are also placed on the

participation of people with histories of certain physical or mental disorders. Id. at 5-6; see

also id. ir 3, at 8 ("It is rare that one of our church services is not attended by at least one
member who is a medical doctor and another who may be a nurse or certificated counselor. ").

Any risks must be examined within the actual set of church members and within the setting

of the church and its religious practices. These risks-the "real" risks that this Cour is
charged with reviewing-are non-existent.
The same unsubstantiated concerns were raised in the 0 Centro litigation. There, the

plaintiffs testified that minors, pregnant women, and co-religionists with a past history of

psychiatric problems and/or ilicit drug use participated in the sacrament. The Supreme
Court nevertheless upheld the preliminary injunction permitting use of the sacrament,

without restrictions on who may participate. Neither has the government ever regulated
Native Americans Church members to prevent "special populations" from using peyote.

RFRA also mandates that even if a compellng interest exists-which it does not
here-the governent must use the "least restrictive means" of achieving such interest.

Page 11

PLAINTIFFS' REPLY TO DEFENDANTS' TRI BRIEF

www.bialabate.net
Therefore, to the extent that the Court may deem that there is a reasonable and legitimate risk

to such so-called "high-risk" groups, plaintiffs wil consent to an appropriate order
eliminating any such risk altogether, Plaintiffs will consent to an order similar to that issued
in the 0 Centro litigation: "If Defendants believe that evidence exists that hoasca has

negatively affected the health of UDV members, Defendants may apply to the Court for an
expedited determination of whether such evidence warrants suspension or revocation of

Plaintiffs'registration," 0 Centro Preliminary Injunction ir 29, at 9. See also id. irir 32,33, at

10-11 (maintaining and providing list of drugs that may adversely interact with MAO

inhibitors, informing members of potential adverse reaction to those with history of
psychosis or psychotic episodes).

3. The government's concerns regarding the quantity and quality of

the Daime Tea (Interest #3) are unfounded, and can be addressed
through an appropriate order permitting plaintiffs to engage in
their religious sacrament.
The governent next argues that they have a compellng interestlO in "verifying the
quantity of ayahuasca imported or manufactured for use by any persons, and in verifying,

sampling, testing, and ensuring the consistency of the concentration of DMT contained in
such ayahuasca." Def. Brief at 12-13, This alleged interest has nothing to do with the central

question presented in the case at bar: Do the plaintiffs have the right to engage in this

10

It appears that the governent's position is not that there is a public health and safety

risk with respect to the Daime Tea, but plaintiffs' religious exercise merely "threatens the
governent's ability to protect the public health and safety." Def. Brief at 13. If there is no
actual threat to the public health and safety from the sacrament, there is no compellng
interest in preventing plaintiffs from "threatening" the governent's ability to do anything
with respect to the sacrament.
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religious exercise at all? Issues related to the appropriate remedies cannot be used to justify
the outright ban itself.

Plaintiffs wil demonstrate at trial that, in their entire history of religious worship,

they have never experienced any problems with the quality or quantity of Daime Tea
imported and distributed. i I Defendants have offered no evidence to the contrary. They

engage only in pure speculation.

Plaintiffs wil also testify that the entire issue of quality is a red herrng. The Daime
Tea is not produced in a lab with myrad ingredients, Instead, it is created during a religious
ceremony in BraziL. There are no other ingredients; in fact, the addition of any adulterating
agents would be sacrilegious to plaintiffs. The Tea is concentrated to different strengths, but

is done so in accordance with a long tradition of religious practice. There have been no
cases of "untested" Daime Tea causing any harm by virtue of its ingredients or safety. There
is no reasonable risk, and therefore there cannot be any compelling interest, especially in

banning the Daime altogether.

Even if there was a significant risk, an outright ban is not the least restrictive means

of protecting a compellng governental interest. Plaintiffs wil consent to the entry of an
order similar to that entered into by Judge Parker in the 0 Centro preliminary injunction,

including paragraphs 16-18 (volume of hoasca, concentration of DMT, labeling batches,
samples provided to DEA), Preliminary Injunction at 5-6. See also id. ir 29, at 9 ("If
Defendants believe that a shipment of hoasca contain particularly dangerous levels ofDMT,

II

Quoting Paracelsus, "Poison is in everything, and no thing is without poison, The

dosage makes it either a poison or a remedy."
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Defendants may apply to the Court for an expedited determination of whether the evidence
warrants suspension or revocation of Plaintiffs' registration."). Defendants' stated concerns
have nothing to do with the question before this Court: whether plaintiffs have the right to
engage in their religious sacrament at alL. 12

4. The government's concerns regarding "diversion" of

the Daime

Tea are unfounded, and can be addressed through an appropriate

order acknowledging the plaintiffs' right to engage in their
religious sacrament.

The governent next argues that it has a compelling interest in preventing
"diversion" of the Daime Tea. Once again, there is absolutely no actual evidence of any
problem. Plaintiffs wil testify that they have never distributed any Daime Tea to anyone

other than for religious purposes, and have no desire or plans to; in fact, to do so would
constitute a sacrilegious act for plaintiffs. The governent offers absolutely no evidence to

the contrary. Plaintiffs wil also testify that they are wiling to maintain a recordkeeping

program that wil track all Daime Tea once imported through final use in religious
ceremonies.13 See Plaintiffs' Response to Interrogatory 7, at 10 ("The Daime is administered

in a system that guarantees it is only used in a sanctified ceremony. "). The governent's
"concern" with plaintiffs' past lack of recordkeeping cannot justify present or future burdens

on religious exercise, where there are current recordkeeping procedures and where the

plaintiffs have agreed to work with the defendants to develop and oversight program

12

Plaintiffs respectfully note that the Daime Tea is a religious sacrament, similar to
sacramental wine or communion wafers in the Catholic tradition, and would request that any
testing would take such considerations into account.
13

Plaintiffs wil also testify about the safeguards uses to store the Daime Tea, and the
lack of any breaches in the custody of the sacrament.
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acceptable to both parties under the watchful eye of

"diversion" that can

the Court. There is no reasonable risk of

justify an outright ban on plaintiffs' religious sacrament.

The governent states that there is a "significant illicit market In ayahuasca
specifically." Def. Brief at 13, Such a claim of a "significant ilicit market" cannot be

harmonized with the governent's admission that there has been at most one prosecution 6
years ago with respect to ayahuasca and its components. There is nothing in the defendants'

testimony that even suggests the remote possibility of any real "ilicit market," because there

is none. With all of the resources of the United States governent, they have been unable to

any evidence of such a threat, and refer only to religious use of the Daime. Although the
governent has refused to respond to plaintiffs' interrogatories concerning peyote, they did
so in the 0 Centro litigation:

INTERROGATORY NO. 17: State what evidence you have that any peyote
has been diverted by any member of the Native American Church to nonreligious use, including in your answer the witnesses and/or documents that
support your answer,

RESPONSE: Defendants respond that, without having searched the files of
the 94 U.S. Attorneys Offices, Defendants have no evidence of any peyote
having been diverted by any member of the Native American Church to nonreligious use.

Defendants' Responses to Plaintiffs First Set of Interrogatories, 0 Centro v. Ashcroft,
Case No. CVOO-1647-JP/RLP.

The governent also states that there is an illicit market in "DMT, tryptamines, and
hallucinogenic Schedule I controlled substances, more generally." Def. Brief at 13. This is

completely irrelevant to the case at bar,I4 Plaintiffs do not use any materials other than the

14

The governent in fact admits to such irrelevance, in refusing to respond to any

question concerning other hallucinogenic Schedule I controlled substances such as peyote.
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Daime Tea in their religious ceremonies. To the extent that defendants may be suggesting
that the Daime Tea may be diverted from religious use and converted to other forms ofDMT
for which there may be an ilicit market, such a notion is unsupported by fact or science.

Instead, the governent relies on the fact that the plaintiffs have been forced

underground to engage in their religious exercise. This is dangerous territory for our
governent to be treading, as comparisons to present-day totalitarian regimes-and religious

worship that must necessarily exist in secret in such societies-as well as some darker
periods in our own Nation's history immediately come to mind, It also takes issue with the

plaintiffs' "admissions practices," clearing attacking the church's religious practices in an

impermissible manner. There is absolutely no basis for the insulting suggestion that
plaintiffs wil be more likely to distribute the Daime Tea to non-religious users because they

have continued to worship and practice their beliefs in the past, without governent
approval, akin to upholding a prohibition on Bibles in China because churches used

unapproved versions in the past. The outright ban (the governent's purported "least
restrictive means") must be necessary, and not merely "reasonably related" to its purported
interest in preventing diversion. See Long Beach Area Peace Network v. City of Long Beach,

522 F.3d 1010, 1023 (9th Cir. 2008) (under strict scrutiny analysis, "(tJhe governent
therefore 'must show that its regulation is necessary to serve a compellng state interest, . . .
.tt').

See generally Defendants' Responses to Plaintiffs' First Set of Interrogatories. The
governent cannot have it both ways. It cannot claim that evidence related to peyote, etc., is
irrelevant when plaintiffs seek to examine the governent's interests in regulation, and then
argue that it is relevant with respect to their arguments.
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In a related context,15 and using the same legal standard for reviewing substantial
burdens on religious exercise, the Ninth Circuit rejected a similar outright ban:
RLUIP A requires that CDC use the least restrictive means necessary to
achieve its compelling interest in prison safety and security. 42 U.S.C. §

2000cc-l(a); see Cutter, 125 S, Ct. at 2119. The policy at issue here is
sweeping: it applies to all male inmates, but to no female inmates regardless
of a female inmate's security threat; it does nothing to distinguish between
inmates housed at maximum security facilities and those low level offenders

in minimum security institutions; and it provides absolutely no
accommodation for religious belief. Yet, CDC has utterly failed to
demonstrate that the disputed grooming policy is the least restrictive means
aecessary to ensure prison safety and security.
Warsoldier v. Woodford, 418 F.3d 989, 1002 (9th Cir. 2005). The policy here is just as

"sweeping," it applies to all members of plaintiffs' faith group, but to none of the Native
America Church or the UDV, and "it provides absolutely no accommodation for religious
belief." It is not the "least restrictive means" of achieving anything.

Moreover, the governent tried, and failed to make this argument in the 0 Centro
litigation regarding the trustworthiness ofthe UDV, The DEA's Chief of

Diversion, Terrance

Woodwarth testified as follows:

Q. You mentioned a history of working with the Native American Church.
Do you have any reason to doubt that you could cooperate with the UDV in
the same manner?

A. Yes, some, based on their lack of candor with regard to what has been
brought in forlhe last ten years. They have never contacted DEA. They have
never attempted to get registered with DEA. They have never tried to have
hoasca exempted from controlled status. And in the seizures, the
documentation clearly was either disguised or mislabeled. So there was -there is significant lack of candor. So there is some doubt there.

15

The Religious Land Use and Institutionalized Persons Act, 42 U.S,C, § 2000cc et

seq., applies the strict scrutiny standard to governent regulation that affects religious
exercise in the context of land use and prisons.
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Transcript oftestimony of

October 31,2001 at 1423-24.

Finally, the governent takes issue with "Mr. Goldman's history of illicit drug
possession." There was uncontradicted evidence of some past ilicit drug use in the 0 Centro
litigation as well; however, the Supreme Court did not deem it relevant:

Q. I want to shift a little bit here, and ask you some questions about yourself.
Mr. Bronfian, have you ever used any ilegal drugs in your life?

A. In my life, yes.
Q. What drugs were those?
A. I used -- we are going back quite a ways, over 30
years, but I used marijuana. I have used hashish. I had some experimentation

with LSD. I think I tried cocaine once, ' . .
Transcript of

Bronfian 10/22/01 at 29. See Plaintiffs' Interrogatory Response ir 3 at 8 ("All

prospective visitors are told that CHLQ does not allow attendance at church services by any

persons who are using alcohol or any ilicit drgs. Our sacrament is the Holy Daime and no
other. This rule has been strictly enforced through the history of CHLQ. "). Furthermore, the

governent cannot paint all plaintiffs with the same brush. There is another plaintiff church

that Mr. Goldman is not an offcial of member of, and its adherents are as sincere as those in

CHLQ. There are also other individual plaintiffs, including a medical doctor, that seek the
right to engage in their sincere religious exercise.

As with the governent's other purported interests, even if they were legitimate, an
outright ban is not the least restrictive means of achieving them. Plaintiffs wil not oppose an

order that reasonably balances such interests with their right not to have their religious
exercise substantially burdened, Plaintiffs will consent to the entry of an order requiring
similar precautions as entered into by Judge Parker in the 0 Centro preliminary injunction,
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including paragraphs 6 & 7 (identification of offcers of the plaintiff churches and persons
who "routinely handle hoasca outside of ceremonies"), Preliminary Injunction at 3_4;16

paragraphs 8 & 9 (handling of hoasca outside of ceremonies), id. at 4; paragraphs 10-12, 26
(inventories and record-keeping), id. at 4-5; paragraphs 13-14 (inspections), id. at 5;

paragraph 15 (disposal), id; paragraph 24 (storage), id. at 7-8; paragraphs 28, 31, 35
(distribution), id. at 9, 10, 11.

5. The government's desire to address "exemptions from the CSA"

through an administrative process and to maintain a "closed
regulatory scheme" (Interests #5 & 6) cannot be described as
"compellng interests. "
Finally, the governent proposes two additional "compelling interests" that amount
to the same thing: A compellng interest to maintain their sanctity of their administrative

procedures. These interests were already rejected by the Supreme Court as noncompe Ii'
mg.17

Such bureaucratic procedures are not "interests" in and of themselves, but rather
means of achieving governental interests. Following the rules is not a goal in and of itself.
If a governental agency was engaged in a decidedly non-compelling purpose-for example,

a body charged with street beautification or historic preservation (aesthetic interests that

16

As in 0 Centro, "Plaintiffs (should) not be required to provide the identities or social
security numbers of any other UDV members." Id. at 4.
17

See 546 U.S. at 434 ("The well-established peyote exception also fatally undermines
the Governent's broader contention that the Controlled Substances Act establishes a closed
regulatory system that admits of no exceptions under RFRA. The Governent argues that

the effectiveness of the Controlled Substances Act wil be 'necessarily. . . undercut' ifthe Act

is not uniformly applied, without regard to burdens on religious exercise. Brief for

Petitioners 18. The peyote exception, however, has been in place since the outset of the

Controlled Substances Act, and there is no e.vidence that it has 'undercut' the Governent's
ability to enforce the ban on peyote use by non-Indians.").
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cours have held do not rise to the level of "compellng" under any circumstances)-then a
desire to "require requests for exemptions," Def. Brief at 14, or to ensure "full compliance
with the (its) closed regulatory scheme," id. at 15, for such purpose cannot be compelling.

Defendants cannot bootstrap a "compelling" procedure onto a non-compellng purpose to
meet the strict standard required by RFRA, and cite no authority to the contrary.

In Cheema v. Thompson, 36 F.3d 1102, the Ninth Circuit held that exemptions from
generally applicable laws are exactly the purpose ofRFRA:

RFRA's purpose is to require accommodation of a variety of religious
practices where feasible. The district's concern that it treat all children the
same is not a compelling interest because accommodation sometimes requires
exactly the opposite: accepting those who are different and recognizing that
"fairness" does not always mean everybody must be treated identically.

36 F.3d 1102, slip op, at *3. The governent itself cites no precedent to the contrary, The
Supreme Court, in 0 Centro, rejected its position. "'The Governent's argument echoes the
classic rejoinder of bureaucrats throughout history: If I make an exception for you, I'll have
to make one for everybody, so no exceptions. But RFRA operates by mandating

consideration, under the compelling interest test, of exceptions to 'ruler s) of general
applicability.'" 546 U.S, at 418. See also id. at 437 ("And in fact the Governent has not

offered evidence demonstrating that granting the UDV an exemption would cause the kind of
administrative harm recognized as a compelling interest in Lee, Hernandez, and Braunfeld. ");
Ragland v. Angelone, 420 F. Supp. 2d 507, 513-14 (W.D. Va. 2006) ("Governent offcials'

mere speculation regarding possible adverse effects of allowing a religious exception is

insufficient to prove that the interest in uniform applicability is compellng; they must
present evidence of administrative harm that constitutes a compelling interest. "); Walls v.

Schriro, 2008 WL 544822, at *9 (D. Arz, Feb. 26) ("Speculation regarding the possible
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adverse effects of allowing a religious exception is insufficient to prove that accommodation

would compromise the governental interest at issue; the defendants must present evidence

of administrative harm."); Edina Community Lutheran Church v. State, 745 N.W.2d 194,
209-10 (Minn, App. 2008) (rejecting claim of compellng interest in uniformity of regulation
concerning guns).

The governent states that "the administrative process is best equipped to conduct
the intensive, fact-specific inquiry necessary for evaluating requests for exemption from the

CSA and its implementing regulations." Def. Brief at 14. However, defendants are not
permitted to second-guess Congress, which has determined that it is the role of the courts,
and not only the agencies themselves, to determine whether religious exemptions from laws
are appropriate.18 546 U.S. at 434 ("RFRA makes clear that it is the obligation of the courts
to consider whether exceptions are required under the test set forth by Congress. "),

Furthermore, it is not unreasonable to suggest that the DEA is not the impartial body it
suggests that it is. See supra (noting previous statements by defendants refusing to consider

religious exemptions), As the Supreme Court recognized, "(tJhe Governent contends that

the Act's description of Schedule I substances as having 'a high potential for abuse,' 'no

currently accepted medical use in treatment in the United States,' and 'a lack of accepted
safety for use. . , under medical supervision,' 21 U.S.c. § 812(b)(I), by itself

precludes any

consideration of individualized exceptions such as that sought by the UDV." 546 U.S. at
430; see also id. ("Under the Governent's view, there is no need to assess the particulars of
18

Likewise, this Court has the institutional competency to "collect sufficient evidence

for evaluating whether and how the governent's compellng interests and an individual's

religious practice can both be accommodated." Def. Brief at 15, It would clearly be the
more imparial venue.
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the UDV's (or Santo Daime's J use or weigh the impact of an exemption for that specific use,

because the Controlled Substances Act serves a compellng purpose and simply admits of no
exceptions. "). And at oral argument, the Solicitor General

admitted that there are no

circumstances under which the governent would agree to permit one drop of tea to be
imported. 546 U.S. at 434 ("Deputy Solicitor General statement that exception could not be

made even for "rigorously policed" use of "one drop" of substance 'once a year"'). The
governent's request that this Court abdicate its statutory role in reviewing laws that
substantially burden religious exercise should be rejected, especially given its disingenuous
and contradictory positions that it be permitted to review exemption requests that it has predetermined as impossible to grant.

Furthermore, any suggestion that every adherent to the Santo Daime religion must
individually undergo "rigorous review pursuant to applicable regulations and administrative
processes" is unworkable, unnecessary and discriminatory.

19 The governent does not

require such "rigorous review" for users of peyote or (now) members of the UDV. Absent
any evidence that there is a substantial risk of insincere religious claimants seeking the

Daime sacrament-which there is not-such an onerous regulatory scheme is clearly
contradictory to the principles underlying RFRA and the First Amendment.
Finally, to the extent that the governent's "Interest #6" relates to "accountability,

diversion, and protect(ingJ public health and safety," Def. Brief at 15, such concerns are
duplicative ofInterests #2,3 & 5, supra.
19

As is the suggestion that individuals with controlled-substances felony convictions

cannot become members of a particular religious faith, Def. Brief at 14-16. It appears that,
from the governent's trial brief, they request the authority to nothing less than determine
who may be a member of a Santo Daime church and practice that faith.
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C. Defendants Are Estopped From Arguing that They Possess a Compellng

Interest in Banning the Daime Tea.

In litigation mirroring the instance case, the UDV plaintiffs raised the same
arguments under the Religious Freedom Restoration Act as the plaintiffs here.2o The district
court granted a preliminary injunction based upon its findings that the governent failed to

establish that it had a compelling interest in banning the importation, distribution and
ingestion of the holy hoasca tea and preliminarily enjoined defendants from enforcing the
CSA against Plaintiffs. 0 Centro v. Ashcroft, 282 F. Supp. 2d 1236 (D.N,M. 2002).
Defendants appealed to a panel of

the Court of Appeals, which affrmed. 342 F.3d 1170. On

rehearing en banc, the Court of Appeals again affirmed. 389 F.3d 973 (en banc). On
February 26, 2006, the Supreme Court of the United States unanimously affrmed the

granting of the preliminary injunction and remanded the case to the district court for further
proceedings. Gonzales v. 0 Centro, 546 U.S. 418, 126 S, Ct. 1211 (2006).

The "doctrine of issue preclusion (collateral estoppel) bars the relitigation of issues
actually litigated and necessarily determined by a court." Durkin v. Shea & Could, 92 F.3d
1510,1515 (9th Cir. 1996). Cf Gospel Missions of Am. v. City ofL.A., 328 F,3d 548,553 (9th

Cir. 2003). Issue preclusion "has the dual purpose of protecting litigants from the burden of
relitigating an identical issue with the same party or his privy and of promoting judicial

economy by preventing needless litigation." Masson v. New Yorker Magazine, Inc., 85 F.3d

20 One day after the 1999 raid on plaintiff Goldman's home, the defendants raided the
offices of the leader of the 0 Centro Espírita Beneficente União do Vegetal. They had

previously intercepted a shipment of the UDV's hoasca (containing the same controlled
substance as the Daime Tea) sent to the UDV in Santa Fe, New Mexico. On November 21,
2000, the UDV filed suit in United States District Court, District of New Mexico, seeking a
preliminary and permanent injunction to prevent the same defendants as in this case from
interfering with the importation, distribution, and ingestion of the hoasca tea.
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1394, 1400 (9th Cir. 1996) (internal quotation and citation omitted).

Defendants take issue with the so-called "'well-established' rule that so-called

nonmutual offensive collateral estoppel may not be asserted against the federal governent."

Def. Brief at 16 (citing United States v. Mendoza, 464 U.S. 154 (1984)). However, there is
no absolute rule, but rather a set of policy considerations used to guide courts in determining

whether prior decisions wil have collateral estoppel effect. See generally id. at 159-162 ("A
rule allowing nonmutual collateral estoppel against the governent in such cases would

substantially thwart the development of important questions of law by freezing the first final

decision rendered on a particular legal issue. Allowing only one final adjudication would
deprive this Court of the benefit it receives from permitting several courts of appeals to

explore a difficult question before this Court grants certiorari. "). Those principles underlying
Mendoza's holding have no application here, where the prior issue litigated was resolved by
the Supreme Court, and where the governent pursued its position zealously and completely,

to the extent of having the Solicitor General argue the case before the high Court.

In Mendoza, the Court was careful to note: "We hold, therefore, that nonmutual
offensive collateral estoppel simply does not apply against the governent in such a way as

to preclude relitigation of issues such as those involved in this case. . .. We accordingly hold

that the Court of Appeals was wrong in applying nonmutual collateral estoppel against the

governent in this case." Id. at 162, 164 (emphasis added).
In a later opinion, the Supreme Court did not describe the Mendoza rule as a brightline prohibition, but rather that:
(TJhe doctrine of nonmutual collateral estoppel is generally unavailable in
litigation against the United States, see United States v. Mendoza. . . .
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United States v. Alaska, 521 U.S. 1, 13 (1997) (emphasis added). The Court did not rule out

the possibility that the Mendoza exception to collateral estoppel principles may not apply in
all circumstances.21 See id, ("We have not had occasion to consider application ofnonmutual

collateral estoppel in an original jurisdiction case, . . . . ").12 "Mendoza does not posit an
absolute rule excluding the use of nonmutual offensive collateral estoppel against the
governent." Colorado Springs Production Credit Ass'n, 666 F. Supp. at 1478. "Many

courts interpret Mendoza's holding as qualified, rather than absolute," Jordan v. Pugh, 2007

WL 2908931, *4 n.2 (D. Colo. 2007), and "federal district courts must weigh public policy

considerations before applying against the federal governent equitable doctrines such as
nonmutual collateral estoppel." Bogle Farms, Inc. v. Baca, 925 P.2d 1184, 1191 (N.M.
1996), See also Us. v. Butner, 2000 WL 1842410, at *8 (W,D, Mo. 2000) ("In Mendoza,

where the Court did not allow collateral estoppel to be asserted against the governent, the

Court was careful to use the limitation 'in this case' each time the holding was enunciated. ");

Allstate Insurance Co. v. Adana Mortg. Bankers, 725 F.2d 1324, 1326 (11th Cir. 1984)
(recognizing that the rationale of Mendoza was described as being that "the doctrines of

21

Another federal court described the problems with the Mendoza exception:

A brief consideration of those cases since Mendoza in which lower courts
have had to struggle with this 'simple' proposition of law indicates both the
destabilizing effect it has had on the equilibrium between governent and

non-governent litigants along with the virtual impossibility of firstly
determining the exact parameters of the Mendoza doctrine and secondly
actually applying the rule to practical situations as they arise before a court.

Colorado Springs Production Credit Ass'n v. Farm Credit Admin., 666 F. Supp. 1475, 147677 (D. Colo. 1987).
22

The Court did not reach the question in United States v. Alaska, as it held that the
issues were not "necessary" to the prior judgment. Id, at 13-14.
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'estoppel' cannot be mechanically invoked against the governent without appropriate
consideration of important policy considerations, "),

Notwithstanding Mendoza, nonmutual offensive collateral estoppel was applied
against the federal governent in Colorado Springs Production Credit Ass'n. 666 F. Supp,

at 1479. And in Benjamin v. Coughlin, 905 F.2d 576 (2d Cir. 1990), the Second Circuit
declined to apply United States v. Mendoza because the "major policy interests outlned in
Mendoza" did not exist in that case, and held that prior state court proceedings were properly

given preclusive effect against the governent at issue (New York State) by the district
court:
Here, the issue percolated through the state courts and was decided by the
New York Court of Appeals during the pendency of

the case at bar. Decisions

by several state courts assured defendants that preclusion was not premature,
that proper review of the issues occurred prior to application of preclusion

principles, and that the DOCS had the opportunity to consider appeal of the
state court decisions in light of the pending federal action.
Id. (emphasis added). See also State v. United Cook Inlet Drif Ass'n, 895 P.2d 947, 951

(1995) (refusing to apply Mendoza to the State of Alaska). Thus, nonmutual offensive

collateral estoppel can be invoked against the governent, where the policy interests apply in
favor of, not against, such invocation. See Colorado Springs Production Credit Ass'n, 666 F.

Supp. at 1478 ("The parties to the prior adjudication and those to this case are not in privity

with each other but are closely related, represent the same substantial interests and operate

under the exact same statutory framework"); Gulftream Aerospace Corp. v. US., 981 F.
Supp. 654, 1087 no4 (C.I.T. 1997) ("(TJhe Court wil consider Mendoza to stand for the
proposition that collateral estoppel may not be applied against Customs except where certain,
albeit vague, policy considerations are overcome." (emphasis added)).
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Courts apply a five part test to determine if an issue is precluded from relitigation: (1)

the issue in the two proceedings is identical; (2) the issue was actually litigated and was
essential to a final decision on the merits in the prior proceeding; (3) the party sought to be
precluded had a full and fair opportunity to be heard on that issue; (4) the party sought to be

precluded was a party or was in privity with a party to the prior proceeding; and finally, (5)
the prior proceeding was the type of proceeding to which courts will give preclusive effect.
Nelson v. Emerald People's Utility Dist., 318 Or. 99, 862 P.2d 1293 (1993). The test is met

in the present circumstances.

1. The relevant issue in the two proceedings is identicaL.

When determining whether an issue is identical to the issue actually litigated in the
prior litigation, the Court must consider whether: (1) a substantial overlap exists between the
evidence or argument to be advanced in both proceedings; (2) the new evidence or argument

involves the application of the same rule of law in both proceedings; (3) pretrial preparation

and discovery in the first action reasonably could have been expected to embrace the matter
sought to be presented in the second action; and (4) the claims involved in the two

proceedings are closely related. Kamilche v. United States, 53 F.3d 1059, 1062 (9th Cir.
1995).13

The issue in the UDV case was identical to the claim in this case: Whether the same

federal defendants as in the UDV case have a compelling interest in banning the same
23

Plaintiffs have available for the Court the UDV Plaintiffs' Motion for Preliminary
Injunction, the Defendants' Opposition and the Plaintiffs' Reply brief, which mirror, in all
pertinent respects, the claims in this case as well as the issues that were tried.
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sacramental tea and criminalizing its importation, distribution, and consumption as the
sacrament of the two churches. Defendants claim that the issues are "vastly different." Def.

Brief at 18. Other than the name given to the sacred tea, there is no difference whatsoever.
Defendants suggest that because the UDV had the resources to mount a litigation campaign,

while the plaintiffs here continued their religious practices, petitioned the Oregon Pharmacy

Board for an exemption, and waited until the Supreme Court decided the UDV case before

fiing its own lawsuit, these are non-identical sets of facts that can suffciently negate an
estoppel argument. This is akin to arguing that a governent has a greater compelling

interest in enforcing a "Whites-only" water fountain restriction against a non-white who

disregarded the law than against one who obeyed such a restriction. There is no support in

law or logic for such a proposition. Defendants cite no legal authority for this spurious
argument. 24

The evidence that the governent defendants will offer to establish that it has
compelling interests wil be the same as those offered in the UDV case. That evidence is
clearly set forth in the Opposition Brief of

the DOJ in the UDV case, which is available at the

Court's request. All of plaintiffs' expert Declarations submitted in this case were in fact
provided to the federal defendants at the onset of the UDV's case.25 The expert witnesses
presenting evidence on the same issue at trial wil be the same.

24

Defendants' additional argument that the 0 Centro decision should have no estoppel

effect because of certain theological differences such as which religious leaders formed
which branch of the religious communities, what "healing" powers the groups believe are
possessed by the Daime and how "open" the churches are to new adherents, Def. Brief at 1920, demonstrates exactly the type of entanglement into religious belief that the Constitution
prohibits.
25
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2. The issue was actually litigated and was essential to a final
decision on the merits in the UDV litigation.
The issue involved here-the lack of a compelling interest in banning ayahuasca-

was actually litigated. The arguments made by the defendants in 0 Centro are the same
arguments made in the instant action. In fact, the Solicitor General's Merits Brief to the
Supreme Court asserted that the Santo Daime and UDV religions were similarly situated:

(Emphasis added.) The governent cannot be heard now to complaint that the

UDV's position is materially different than Santo Daime's, In any event, the
evangelistic differences between UDV and Santo Daime may not be that great.26
With regard to the factual

and legal issues in this case, the plaintiffs are

similarly situated to the UDV. In the UDV case, the Supreme Court upheld the

district court's finding that the same federal defendants as in this case failed to
establish that the governent had a compellng interest to prevent the importation,

distribution, and ingestion of the hoasca tea as the sacrament of the Church, to be

taken at religious ceremonies. The governent failed to establish that the tea was
dangerous to the health of the members of the UDV or to the public, or that it was
likely that the tea would be diverted to ilicit consumption.

26
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The governent argues that "courts have uniformly rejected that notion that a

preliminary injunction is suffciently 'final' to warrant estoppel." This is not true, as

court can and have so held, See infra, § E(5) (discussing estoppel effect of
preliminary injunction order),

3. The government had a full and fair opportunity to be heard on
that issue.

All of

the "compelling interest" evidence was presented to the UDV district court and

all issues were litigated in a two-week triaL. 0 Centro v. Ashcroft, 282 F. Supp. 2d 1236.

The defendants put on several witnesses and adduced evidence to support their legal
conclusions, and they lost. In fact, the defendants had advised plaintiffs here that any issues

they wanted to raise should be done so in the context of the UDV case at the district court
leveL. On remand, the governent defendants gave "notification to the Court that they did

not intend to present additional evidence concerning the governent's compellng interest in

bannmg
. the tea.
27
Most telling are the proceedings before the Supreme Court, where the governent

stated that it had every opportunity to present evidence:

JUSTICE KENNEDY: Do . . . your briefs. . . indicate, or does the record
indicate, that the Governent was foreclosed from presenting any evidence it

wanted to present? If you, for some reason, go back, and this whole thing is
done again, whether they -- is there important additional evidence for you to
introduce, or do we essentially have the case in front of us, so far as you're
concerned?

MR. KNEDLER: Well, in -- as far as our position is concerned on our
27

Motion to Dismiss UDV Amended Complaint at 10, Civ. No. 00-1647 (D.N.M., fied
Nov, 1,2007) (available to the Court upon request).
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submission so far, we don't think the Court needs any further evidence.
Transcript of

Proceedings (Nov. 1,2005) at 20:16-25.

The Department of Justice devoted its enormous resources to fighting the tiny UDV

church. It argued the matter before a district court, a Court of Appeals panel, the Tenth
Circuit en banc, and the Solicitor General's office argued the case for the governent before

the Supreme Court. It cannot reasonably be said that the governent did not have a full and
fair opportunity to be heard on this matter.
4. The federal government was a party in the UDV litigation.

There can be no dispute that this element of the test is met. Additionally, three of the
defendants' medical experts in this case are the same experts used by defendants in the

previous litigation and not only do they argue the same points now that they did then, but
they actually repeat, page after page, their attacks on the UDV's experts who they attacked in

o Centro and whose testimony Judge Parker cites to in his opinion.
5. The prior proceeding was the type of proceeding to which courts

wil give preclusive effect.
Reviewing the preclusive effect of a preliminary injunction order, the Ninth Circuit

has strongly suggested that a preliminary injunction order could be entitled to preclusive
effect:

To be "final" for collateral estoppel purposes, a decision need not possess
"finality" in the sense of 28 U.S.C. § 1291. A "final judgment" for purposes of
collateral estoppel can be any prior adjudication of an issue in another action
that is determined to be "sufficiently firm" to be accorded conclusive effect.
Miler Brewing Co. v. Jos. Schlitz Brewing Co., 605 F.2d 990, 996 (7th Cir.
1979); Restatement (Second) of Judgments § 13 (1982). Comment "g" to § 13
of the Restatement discusses factors that are relevant to the determination of

"firmess":
(PJreclusion should be refused if the decision was avowedly tentative.
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On the other hand, that the parties were fully heard, that the court
supported its decision with a reasoned opinion, that the decision was
subject to appeal or was in fact reviewed on appeal, are factors
supporting the conclusion that the decision is final for purose of
preclusion.

Luben Industries, Inc. v. Us., 707 F.2d 1037, 1040 (9th Cir. 1983). The preliminary

injunction order at issue in Luben Industries was held not to be "suffciently firm" since "it
could not have been the subject of an appeal at the time the instant case was decided in the
District Court" and because "the Governent did not have a 'full and fair opportunity to

litigate' its claim because it could not appeal the interlocutory memorandum in BristoL." Id.
at 1040. The substantive 0 Centro decision, having been appealed and affrmed by a Court

of Appeals panel, the Tenth Circuit en banc, and the United States Supreme Court after
argument by the Solicitor General is, of course, the high-water mark of preclusive effect for a
preliminary injunction.28

To be "final" for purposes of collateral estoppel the decision need only be
immune, as a practical matter, to reversal or amendment. "Finality" in the
sense of28 U.S,C. § 1291 is not required. Judge Friendly said in Lummus Co.

v. Commonwealth Oil Refining Co., 297 F.2d 80, 89 (2d Cir. 1961), cert.
denied, 368 U.S. 986, 82 S. Ct. 601, 7 L. Ed, 2d 524 (1962),

Whether a judgment, not "final" in the sense of 28 U.S.C. § 1291,
ought nevertheless be considered "final" in the sense of precluding
further litigation of the same issue, turns upon such factors as the
nature of the decision (i. e., that it was not avowedly tentative), the

adequacy of the hearing, and the opportunity for review. "Finality" in
the context here relevant may mean little more than that the litigation
of a particular issue has reached such a stage that a court sees no really
good reason for permitting it to be litigated again.

Zdanok v. Glidden Co., 327 F.2d 944, 955 (2d Cir.), cert. denied, 377 U.S.
934,84 S. Ct. 1338, 12 L. Ed. 2d 298 (1964).

Miler Brewing Co. v. Joseph Schlitz Brewing Co., 605 F,2d 990 (7th Cir. 1979) (holding that
28 Starbuck v. City & County of San Francisco, 556 F.2d 450, 457 n,13 (9th Cir. 1977),
did not hold that a grant of a preliminary injunction could never be suffcient for collateral
estoppels puroses.
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preliminary injunction order was given preclusive effect on later litigation). All of the
factors described by the Luben Industries and Miler Brewing Co. courts weigh in favor of
the plaintiffs here. The issue of compelling interest and least restrictive means-which were

litigated to the Supreme Court-are "final in the sense of precluding further litigation of the

same issue." The hearings were obviously adequate. The parties were fully heard. The
decision was supported with (several) "reasoned opinions." The nature of

the decisions was

not "tentative. ,,29 The opportunity for review~in fact, the actual review itself-of the district

court's decision was the maximum provided for by our judicial system, There is "no really
good reason for permitting (the same issueJ to be litigated again." Luben Industries, supra.
D. Prohibiting the Santo Daime Church from Ingesting the Daime Tea as a

Religious Sacrament, While Another Religious Denomination Is
Permitted to Do So, Violates the Plaintiffs' Right to Equal Protection of
the Laws.

As noted in plaintiffs' initial Brief, the Fifth Amendment's Equal Protection principles
are "essentially a direction that all persons similarly situated should be treated alike. /I City

of

Cleburne v. Cleburne Living Center, 473 U.S. 432, 439 (1985), citing Plyler v. Doe, 457 U.S.
202,216 (1982).30 "(HJeightened scrutiny is applicable to a statute that applies selectively to

religious activity only if the plaintiff can show that the basis for the distinction was religious,
" Droz v. C.IR., 48 F.3d 1120, 1125 (9th Cir. 1995). As described below, the

29

Defendants' suggestion that their "compeiling interests" were not "decided at all in
the UDV litigation," Def. Brief at 18, is obviously contradicted by the various 0 Centro
decisions themselves,
30

The equal protection component of the Due Process Clause protects citizens from

selective enforcement of the laws based upon religion. United States v. Batcheldler, 442 U.S.
114, 125 (1979). Those protections apply to administrative as well as legislative acts. See,
e.g., Raymond v. C~icago Union Traction Co., 207 U.S. 20, 35-36 (1907).
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distinctions proffered by the governent to justify different treatment between the unv and

plaintiffs are purely religious.

The governent argues that the only relevant Equal Protection issue is whether the
CSA and implementing regulations are neutral. Def. Brief at 21 ("Plaintiffs cannot seriously

argue that suppression of the religious conduct of CHLQ (or any other religion) was the
object of the Controlled Substances Act. "). Defendants do not contemplate the possibility
that they can be applied in a non-neutral manner; i.e., if one religious group (un

V) are

permitted to engage in religious exercise and another is not permitted to engage in that same
religious exercise, Equal Protection principles are violated. Defendants ask the wrong

question. The appropriate issue is whether plaintiffs are similarly situated for relevant
purposes to the UDV, and therefore should be entitled to the same right to religious exercise.

The fact that defendants have been required to accommodate the religious exercise of
the UDV is of no moment. See Def, Brief at 27 ("Any differential treatment of UDV is
rooted in a court order, not in any intentional effort by the governent to single out the

CHLQ."), In Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 F.3d
359, 365 (3d Cir. 1999), the Third Circuit held that such an argument "cannot be sustained."

There, the Americans With Disabilities Act, 42 U.S.c. § 12101, mandated an exception from
the police departent's "no-beard" policy for those suffering from pseudo folliculitis barbae.
The Department's decision to allow offcers to wear beards for medical

reasons undoubtedly undermines the Department's interest in fostering a
uniform appearance through its "no-beard" policy. . ., (TJhe medical

exemption raises concern because it indicates that the Department has made a
value judgment that secular (i.e., medical) motivations for wearing a beard are

important enough to overcome its general interest in uniformity but that
religious motivations are not. As discussed above, when the governent
makes a value judgment in favor of secular motivations, but not religious
motivations, the. governent's actions must survive heightened scrutiny.
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Id. at 366. Here, the differential treatment is even more suspect, as it is between religions

and not merely against religion.
The two religious groups are similarly situated.31 Both the plaintiffs' and the UDV's

sacred teas are made from the two components native to the Amazon-Banisteriopsis caapi

or Psychotria virdis, It is the brewing of the two together which is considered to be the
vehicle for receiving the body of Chrst for both groups. Centro Espirita Beneficiente Uniao

Do Vegetal v. Ashcroft, 282 F. Supp. 2d 1236, 1240 (D.N.M. 2002); 0 Centro Espirita
Beneficiente Uniao Do Vegetal v. Ashcroft, 342 F.3d 1170, 1174 (1oth Cir. 2003). Both
sacred teas, contain a small amount of naturally occurrng DMT. Both are imported from
BraziL. Both are produced in a religious rituaL. Both groups believe that they receive the

Divine Holy Spirit during the sacrament. 282 F, Supp. 2d at 1240. Both ingest the Teas
orally. 0 Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d 973, 1022-23

(1oth Cir. 2004). Like the UDV, Santo Daime members drnk the Daime only during regular

religious services. 282 F. Supp. 2d at 1255. Santo Daime ceremonies are also led by church

leaders, include sacred chants, discussions and religious teaching. Id. As with the UDV

experience, members of the plaintiff churches have not suffered injurious or otherwise
negative effects from participation in the religious ceremonies and in fact have been affected

positively by their religious faith and practices. Id. at 1256; 342 F.3d at 1179. Both have

31

The Supreme Court engaged in substantial comparison between the UDV and the
Native American Church regarding the health and safety issues to establish the fact that
permitting the NAC members to consume mescaline did not result in "the sky fallng." 0
Centro, 546 U.S. at 421-22. It cannot reasonably be denied that the Santo Daime and UDV
churches are much more similarly situated than the UDV and NAC churches. At trial,
plaintiffs wil establish that, for the purposes of the ability to engage in their religious
sacrament, they are similarly situated to UDV (whose right to do so has been established by
the Supreme Court).
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"constructed a ceremonial structure for their ritual use of hoasca that optimized safety and
minimized the likelihood of adverse consequences." 282 F. Supp. 2d at 1258-59; 342 F,3d at

1185. Both are "very small church(esJ." 342 F,3d at 1182. Both forms of the Tea are
"bulky," which would deter diversion. Id. at 1182-83. For both traditions, "as ingestion of
the tea outside the sacramental context is considered sacrilegious." Id.; id. at 1185. See also
Goldman Deposition at 97 ("(IJn all the ways that one would look at religion -- the sacred use

of the tea, how the tea is used, how the tea is held, how the tea is produced, how the tea is the

place that -- it holds the centrality, and the impossibility of conducting ritual without it. All
of those things are identicaL. "). 32

In response, the government argues that "heightened scrutiny" is applicable where

"the plaintiff can show that the basis for the distinction was religious, not secular." Def.
Brief at 25. Defendants then conclude that rational basis review is appropriate because the

distinction is "secular." Yet the Court need only review the governent's own reasons for
disparate treatment to reach the inescapable conclusion that such reasons are religious. In a

separate section of its brief, the governent lists its reasons for concluding that the "relevant

factual issues presented are decidedly dissimilar:"
. "The two churches' histories and worldview likewise differ significantly." Def.
Briefat 19.

· "CHLQ and UDV trace their distinct identities to two markedly different
religious leaders emerging from the broader Santo Daime tradition founded by

32

The suggestion that the plaintiffs' churches "encourage(J the use of marijuana" as a
religious sacrament must be rejected outright. Def. Brief at 19. This is not what plaintiffs
believe, and they wil testify to such a fact. Defendants are grasping at straws, attempting to

distract the Court's attention away from the fact that the governent itself previously
admitted that UDV and Santo Daime were similarly situated, and that rights belonging to one
could not be denied to the other.
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Raimundo Irneu Serra: Jose Gabriel da Costa (UV), who claimed to have
received through ayahuasca esoteric knowledge unique to the faith he founded;
and Sebastao Mota de Melo (CHLQ), who introduced an eclectic brand of Santo
Daime faith. . . ," Id.

. "The two traditions likewise differ as to the alleged therapeutic use of

h " Td 33

aya uasca, . . .. 11.

. "(TJhe churches inherently differ in organizational structure. , . ." !d.

. "(TJhe CHLQ church has more broadly opened its ayahuasca ceremonies than
has the UDV . . . ." Id. at 20.
Later, defendants again admit that the "relevant" differences, for Equal Protection puroses

are the same religious differences:

Plaintiffs here and the UDV plaintiffs are not so alike. As noted, and simply

by way of example, their origins, doctrines, individual practices, and
organizational structures differ markedly. See II.C, supra.

Def, Brief (emphases added). The very terms that the governent uses: "doctrines,"

"origins," and "practices," all demonstrate religious distinctions being made by the
governent. The State is not permitted to treat religious denominations differently based on

their practices, doctrines and origins. These are not legitimate criteria to favor or disfavor
religious groups.

A statutory exemption authorized for one church alone, and for which no
other church may qualify, presents a "denominational preference" not easily
reconciled with the establishment clause. See Larson v. Valente, 456 U.S. 228,
245, 102 S.Ct. 1673, 1683-84, 72 L.Ed,2d 33 (1982); cf infra pp. 1463-1464.

We resist an interpretation dissonant with the "cardinal principle" that
legislation should be construed, if "fairly possible," to avoid a constitutional
33

Defendants' claim is untrue. See Bronfman, transcript of proceedings in 0 Centro, at

93 ("Q. (By Ms. Goitein) You have testified that hoasca is not used as a medicine for
physical healing; correct? A. Let me say that there are numerous health benefits that are
part of the practice of the UDV with which the tea has medicinal and beneficial effects. We
do not emphasize the medicinal effects of the tea in relationship to our religious work
because it's a religious sacrament. "); id. at 96 ('''The shipment was of two crates, each
holding a 50 liter industrial plastic container filled with a medicinal plant extract. The extract
was of priceless value to us for its great benefit as a health tonic. II).
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confrontation. See Ashwander v. TVA, 297 U.S. 288, 348, 56 S,Ct. 466, 483,

80 L.Ed. 688 (1936) (Brandeis, J" concurrng).
Olsen, 878 F.2d at 1461

The governent suggests that the plaintiffs and the UDV are not similarly situated

because the UDV "obtained an injunction." Def. Brief at 26. This is a distinction of no
moment. The issue in 0 Centro was whether UDV is entitled to engage in their religious

sacrament-and the Supreme Court has determined that they do have such a right-the same
issue presented to this Court.34 The UDV is "registered as an importer of a liquid material

containing the Schedule I controlled hallucinogen (DMT) . , .." Defendants' Responses to
Plaintiffs' First Set of Interrogatories, Interrogatory 2. Under what circumstances such a right
is to be enforced is an issue of remedies, and not the fundamental

question of the right to the

Daime. Certainly, plaintiffs here are entitled to the same injunctive relief currently enjoyed

bytheUDV.
Defendants' characterization of Plaintiffs' theory of liability as a "perversion of socalled 'selective enforcement' claims," Def. Brief at 33, coupled with their misplaced reliance

on "class-of-one" cases associated with the governent's capacity as an employer, are
equally unavailing. "(TJhere is a crucial difference, with respect to constitutional analysis,
between the governent exercising 'the power to regulate or license, as lawmaker,' and the

governent acting 'as proprietor, to manage (itsJ internal operation.' Engquist v. Oregon

Dep't of Agric., 478 F.3d 985, 993 (9th Cir. 2007), affd, 128 S. Ct. 2146 (2008) (quoting
Cafeteria & Restaurant Workers v. McElroy, 367 U.S. 886,896 (1961)). "(TJhe governent

34

Adopting defendants' reasoning would lead to absurd results. Under the governent's

theory, plaintiffs would be required to apply for, and be denied a similar preliminary
injunction, and then challenge such denial as violative of Equal Protection principles.
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as employer indeed has far broader powers than does the governent as sovereign." Id.

(quoting Waters v. Churchil, 511 U.S. 661, 671 (1994) (plurality opinion)). Neither are
plaintiffs a "class of one," but members of an established religious tradition with churches
located across the Nation and the world. Furthermore, in the context of a class-of-one claim,

"a plaintiff can show that a defendant's alleged rational basis for his acts is a pretext for an
impermissible motive." Id. (quoting Squaw Valley Dev. Co. v. Goldberg, 375 F.3d 936, 944
(9th Cir. 2004) (emphasis added)).

There can be no doubt that the differential treatment ofUDV and the plaintiffs here is
anything but, using the governent's own words, "differences in evangelistic theology," Def,

Brief. As the governent acknowledged, such theological arguments are "a tenuous basis for

selectivity in governental accommodations." Id.

Perhaps most telling is the governent's prior position that the UDV and Santo
Daime were in fact similarly situated. When such a position suited its needs, it argued:

(EJxemption will be demanded by other religious groups that use ayahuasca,
like the Santo Daime Church. , ,. While the Santo Daime Church has more
broadly opened its hoasca ceremonies to others, J.A. 178, 587, courts may
consider differences in evangelistic theology to be a tenuous basis for
selectivity in governental accommodations. Courts might also be concerned
that a selective accommodation would effectively give the UDV a competitive
advantage over the Santo Daime church in the religious "marketplace of
ideas." McCreary County, slip op. 3 (O'Connor, J., concurrng). In any event,
the evangelistic differences between UDV and Santo Daime may not be that
great.
Merits Brief at '21. See also, 546 U.S. at 429 ("The Court summarized the defendants'

position: 'According to the Governent, there would be no way to cabin religious exceptions

once recognized, . . . .'''), Now, the governent wishes to do exactly that: advantage the
UDV over Santo Daime in the "religious marketplace of ideas." This, the Fifth Amendment
does not permit.
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III. CONCLUSION
Plaintiffs have established the bona fides of the Santo Daime religion. Plaintiffs have

also established the sincerity of their beliefs, as members of the Church. The evidence
establishes that the defendants' threats of prosecution burden the plaintiffs' religious

practices. The defendants have failed to establish a prima facie affrmative defense under
RFRA. Plaintiffs respectfully pray that the Court issue a declaratory judgment finding that
plaintiffs' rights to practice their religion have been violated by the defendants and issue an

injunction prohibiting defendants from interfering with the importation, distribution and
ingestion of the Santo Daime tea as the sacrament of the Church.
Dated this 15th day of January, 2009.
ROY S. HABER, P.c.

By lsi Roy S. Haber
RoyS. Haber

OSB No, 800501

541.485.6418
541.434.6360

Direct Dial:

Direct Fax:
Email:

haberpcêcyber-dyne.com

TONKON TORP LLP

By~rì,Ì)

Don H. Marmaduke
OSB Nö. 530727
Direct Dial:
503.802.2003
Direct Fax:
503.972.2003
Email:
don.marmadukeêtonkon.com
Attorneys for Plaintiffs

Page 40

PLAINTIFFS' REPLY TO DEFENDANTS' TRIL BRIEF

www.bialabate.net
CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing PLAINTIFFS' REPLY TO
DEFENDANT'S TRIAL BRIEF on:
Eric Joseph Beane 1 Brigham J, Bowen 1 Julie Straus 1 Lily Farel
Civil Division, Federal Programs Branch
U.S. Department of Justice
P.O. Box 883, Room 7124
Washington, DC 20044
Attorneys for Defendants

o by mailing a copy thereof in a sealed, first-class postage prepaid envelope,
addressed to each attorney's last-known address and depositing in the U.S. mail at Portland,
Oregon on the date set forth below;

o by causing a copy thereof to be hand-delivered to said attorneys at each
attorney's last-known office address on the date set forth below;

o by sending a copy thereof via overnight courier in a sealed, prepaid envelope,
addressed to each attorney's last-known address on the date set forth below;
o by faxing a copy thereof

to each attorney's last-known facsimile number on

the date set forth below; or

o by filing electronically via the court's CM/ECF system.
DATED this 15th day of January, 2009.

TONKON TORP LLP

By4N~~
Don H. Marmaduke
OSB No. 530727

Direct Dial: 503.802.2003
Direct Fax: 503.972.2003

Email: don.marmadukeêtonkon.com
Attorneys for Plaintiffs
097204\0000 1\1 188593 VOO I

Page 1 - CERTIFICATE OF SERVICE

